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A process of garnishment is not premature which was served on an insurance 
company, for the purpose of attaching the amount due on a policy, after 
the loss had occurred, although the due proof of loss required by the pol- 
icy had not at the time of service been made; the process not being in 
the nature of an action for the recovery of a debt, but of a bill of dis- 
covery. 

An insurance company was induced to giveits consent to an assignment of a 
policy, upon the representation that the assignor had sold his interest in 
the property insured to the assignee. The assignee was the local agent of 
the company, and the transfer of the property proved to be fraudulent as 
to creditors. Held, that the insurance company, under a provision in the 
policy for its invalidity in case of fraud or misrepresentation of interest 
in the property, was not liable for the loss which followed after the 
aw notwithstanding its agent was aware of the fraud and a party 
thereto. 


* Decision rendered, January 20, 1888.—From Sout/western Reporter. 
VOL. XVIT.—16. 
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An insurance company need not offer to return the premiums paid on a policy 
before mmsisting upon its invalidity by reason of breach of conditions con- 
tained in it. 


When an insured has violated the conditions of a policy, the creditors of the 
insured have no better right to compel the payment of the policy under a 
process of garnishment against the company than he himself. 


Commissioners’ Decisiun. 


W. A. Buacksvry, J. 

P. J. Willis & Bro., appellees, brought suit, by attachment, against 
one G. W. Scott, in the district court of Lampasas County, on seven- 
teenth of November, 1883, levying their attachment on a storehouse 
and lot situated in the town of Lampasas, as the property of Scott. 
P. M. Hargrave was the local agent of appellant at Lampasas, and 
said Scott on fifth of October, 1883, obtained a policy of insurance 
from him on said building for twelve months, for $3,000, paying 
$1.20 premium therefor in cash. On fifteenth of November, 1883, 
said Scott, for the purpose of defrauding his creditors, transferred 
said policy to the said P. M. Hargrave, he having, on twelfth of said 
month, by deed absolute upon its face, conveyed the property in- 
sured to said Hargrave, without consideration, and with a like intent 
on the part of both Scott and Hargrave. That on the thirtieth day 
of July, 1884, P. M. Hargrave assigned all of his property, including 
that insured, which had been transferred to him by Scott, to Henry 
Exall, and on fourteenth of August thereafter the property was to- 
tally destroyed by fire; that at the time the company gave its con- 
sent to the transfer of said policy to Hargrave it was ignorant of the 
fraudulent intent of Scott and Hargrave; that the company never 
gave its consent to the transfer of the property or policy to Exall, 
assignee, etc.; that notice of the fire and proof of the loss was made 
and given by Scott on sixth day of September, 1884; that on seven- 
teenth day of September, 1884, appellant denied all liability under 
said policy. On September 5, 1884, appellees sued out a writ of 
garnishment against appellant. December 2d appellees recovered 
judgment on their attachment against Scott, and on 4th appellant 
filed its answer under oath, denying any indebtedness or liability to 
Scott. On 9th appellees filed their controverting affidavit to appel- 
lant’s answer, and Henry Exall, assignee of P. M. Hargrave, who had 
intervened, filed his answer. After this, appellant and appellees 
filed numerous pleadings and amended pleadings, none of which 
were sworn to, but which were designed to test the liability of ap- 
pellant to appellees on account of it having issued the aforesaid pol- 
icy of insurance to the defendant Scott, which we think it unneces- 
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sary to notice further in this connection. There was a trial by the 
court, resulting in a judgment in favor of appellees and against ap- 
pellant as garnishee, for the sum of $817.95, the amount of Scott’s in- 
debtedness to appellees, and in favor of the garnishee as against the 
intervenor Henry Exall. From this judgment garnishee appeals. 

The conditions in the policy relied on by appellant to defeat a re- 
covery were as follows :— 


First. If the property be assigned under any bankrupt or insolvent law, or 
any change take place in tne title or possession (except in case of succession 
of the death of the assured), whether by legal process or judicial decree, or 
voluntary transfer or conveyance, or if the policy be assigned before a loss, 
without the consent of the company indorsed thereon, then, and in every such 
case, this policy is void. Second. If the interest of the assured in the prop- 
erty be any other than the absolute fee-simple title, or if any other person or 
persons have any interest whatever in the property described, whether it be 
real estate or personal property, or if the building insured stands on leased 
grounds, or if there be a mortgage or other incumbrance thereon, it must be 
so represented to the company, and so expressed in the written part of the 
policy, otherwise the policy will be void when the property shall be sold or 
incumbered, or otherwise disposed of, so that the interest or liability on the 
part of the assurer herein shall cease or be changed, the insurance on such 
property shall immediately terminate. Third. If, during this insurance, the 
above-mentioned premises shall become vacant or unoccupied, or if the occu- 
pation of such premises be changed, except as herein specially agreed to in 
writing upon this policy, then and from thenceforth, as long as the same 
shall continue vacant and unoccupied, or shall be so appropriated, applied, 
or used, this policy shall cease and be of no force and effect. Fourth. It is a 
part of this contract that any person other than the insurer, who may have 
procured this assurance to be taken, shall be deemed the agent of the assured 
named in the policy, and not of this company, under any circumstances what- 
ever, or in any transaction relating to the insurance. Fifth. Persons sustain- 
ing loss or damage by fire, shall forthwith give notice in writing of said loss 
to the company, and as soon thereafter as pessible render a particular account 
of such loss, signed and sworn to by them, stating whether any and what 
other insurance has been made on the property, giving copies of the written 
portions of all policies thereon ; also the actual cash value of the property, 
and their interest therein; for what purpose, and by whom the building in- 
sured, or containing the property insured, and the several parts thereof, were 
used at the time of the loss; when and how the fire originated; and shall 
produce a certificate, under the name and seal of the magistrate or notary 
public nearest to the place of the fire, not concerned in the loss as a creditor 
or otherwise, nor related to the assurer, stating that he has examined the cir- 
cumstances attending the loss, knows the character and circumstances of the 
assurer, and verily believes that the assurer has, without fraud, sustained 
loss on the property described, to the amount which such magistrate or no- 
tary public shall certify. Sixth. If this policy is made payable in case of 
loss to a third party, or held as collateral security, the proof of loss shall be 
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made by the party originally insured, unless there has been an actual sale of 
the property covered, consented to as required by the conditions of this policy, 
All fraud, or attempt at fraud, by false swearing or otherwise, shall forfeit all 
claim on this company, and shall be a complete bar to any recovery for loss 
under this policy. 


There was a vendor’s lien on the property at the time of its insur- 
ance, but this fact was known to Hargrave, appellant’s local agent. 

On September 17, 1884, the company, through its general agent, 
T. R. Burch, in answer to a communication from George W. Scott, 
addressed him the following letter :— 


Cuicaco, Sept. 17, 1884. 

George W. Scott, Lampasas, Texas.—DeEar Str: We acknowledge having re- 
ceived from you through the mail certain papers, which we presume were in- 
tended as formal proofs of loss you claim to have sustained, under Phenix pol- 
icy 1,010, Lampasas agency. On examining the records of this policy, and 
reviewing the correspondence of Lampasas agency, we find that in November, 
1883, that policy 1,010 was formally assigned to P. M. Hargrave, of your city, 
who reported to us that he had purchased the property covered by our policy, 
and thereupon the necessary consent of the company to the assignment was en- 
tered. Subsequently we learned that the title of the building we insured 
had passed from you to Mr. Hargrave, by a deed containing the usual coven- 
ants. Since we have not been informed that there has been any change in 
the ownership of the property, or any assignment to you of Mr. Hargrave’s 
interest in the policy No. 1,010, if it be true, as set forth in your alleged 
proofs, that the deed from you to Mr. Hargrave was, in its legal effect, no 
more than a mortgage, then the consent of the company was procured 
through misrepresentation, and would be void. Besides, too, an incum- 
brance has been placed upon the property, without notice to the company 
and its consent obtained, which, we presume you fully understood, works a 
forfeiture. In any view we may take of the matter, we fail to discover any 
obligation on the part of the Phenix Insurance Company to pay the money you 
demand, or to recognize on your part any right whatever to sue upon a claim 
for indemnity, under policy No. 1,010. If we are wrong in our conclusions, 
we shall not take it unkindly should you point out to us wherein our error 
lies. 

[Signed] Yours truly, T. R. Burcu. 


The court found special conclusions of fact and law, which are set 
out in full in appellant’s briefs, pp. 2, 3, 4, 5, which is referred to 
as a part of this statement; but most of the material facts found are 
embraced in the statement. It is insisted by appellees that appel- 
lant was confined to the defenses indicated in the foregoing letter, 
and that seems to have been the view of the district court. 

The assignments of error are as follows: First. The court erred 
in overruling the demurrers and exceptions, general and special, to 
plaintiff's plea, controverting the answer of the garnishee, for a num- 
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ber of reasons, which, briefly stated, are, that the controverting affi- 
davit does not contain all the requisites of a petition necessary to 
authorize a recovery on a policy of insurance. Second assignment. 
The court erred in overruling the demurrers, general und special, of 
the garnishee to the plaintiff's amended first supplemental petition, 
because the averments thereof that Scott, at the time of the fire, and 
since was and has been, the owner of the policy and property in- 
sured, and that the plaintiffs have a judgment against him, were ma- 
terial allegations, and being an amendment unsupported by affidavit 
of a fatally defective plea, controverting the answer of the garnishee, 
could not be considered for any purpose. Third assignment is: 
The court erred in overruling the demurrers, general and special, of 
the garnishee to plaintiffs second supplemental petition, (1) because 
the matters therein relied upon as constituting waiver and estoppel 
against the garnishee are not sufficiently or distinctly stated, and do 
not amount to a waiver of the condition of the policy, nor estop the 
garnishee from asserting the forfeiture of the policy for disregard 
and violation of the terms thereof; (2) because the fraud, if any, 
which entered into the dealings between Hargrave and Scott, cannot 
be inquired into in this proceeding, nor be availed of by plaintiffs 
as against the garnishee, for the purpose of avoiding forfeiture even 
of the policy; (3) because, as far as the garnishee is concerned, the 
transfer and assignment of the policy, and the conveyance of the 
property insured, from Scott to Hargrave, divested Scott of all in- 
terest in said property and policy, and said policy cannot be re-in- 
stated by showing said conveyance to be fraudulent as to the credi- 
toxs of Scott; (4) because no facts are therein alleged sufficient to 
show that the garnishee had notice of the fraud of Scott and Har- 
grave. Sixth assignment. The court erred in admitting in evidence 
the record of a judgment rendered in the district court of Lampasas 
County against Scott for the reasons stated in bill of exceptions No. 
1. Seventh assignment. The court erred in admitting in evidence 
the policy of fire-insurance issued by said garnishee to said Scott 
for the reasons stated in bill of exceptions No. 2. Eighth assign- 
‘ment. The court erred in permitting the said Scott to testify to the 
fraudulent nature of the transaction between him and Hargrave, for 
the reasons stated in bill of exceptions No. 4. Ninth assignment. 
The court erred in admitting in evidence portions of the abandoned 
pleadings of the garnishee for the reasons stated in bill of exceptions 
No. 5. 
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‘Fourth and sixth assignments are considered together, and are as 
follows: Fourth. The court erred in each and every part of its so- 
called conclusions of law, said conclusions being argumentative and 
inferential, and, as legal propositions, irrelevant, and wholly unwar- 
ranted by the facts found by the court and the evidence adduced on 
the trial. Sixth. The court erred in rendering judgment against 
the garnishee; said judgment being both contrary to and against 
both the law and the evidence. 

We propose to consider the questions involved under first, second, 
fourth, and sixth assignments, as the questions under other assign- 
ments deemed material are embraced in these. 


Maxey & Fisuer and Marruews & Woon, for Appellani. 
Acker & Asney, for Ajpellees. ; 
Matrstr, J. (after stating the facts as above). 

On the fifth of October, 1883, G. W. Scott obtained a policy of in- 
surance on a house in Lampasas, for one year, from P. M. Hargrave, 
who was the local agent of appellant, the Phenix Insurance Com- 
pany of Brooklyn, New York, and on the sixteenth day of November 
thereafter, Scott, with the consent of the company, transferred said 
policy to the said P. M. Hargrave, he having a short time before 
purchased the property insured from Scott, and received a general 
warranty deed to the same. These transfers were made without 
consideration, and with intent on the part of both Scott and Har- 
grave to defraud the creditors of the said Scott; but this intent was 
not known to the insurance company until after the destruction of 
the building by fire, which occurred on fourteenth day of August, 
1884. On thirtieth day of July, 1884, Hargrave made a general as- 
signment of all his property, including that insured, to Henry Ex- 
all, for the benefit of his (Hargrave’s) creditors. The insurance 
company in no way consented to this assignment. Appellees, who 
were creditors of G. W. Scott on November 17, 1883, commenced 
suit against him, and caused an attachment to be levied on the prop- 
erty insured, claiming that the transfer to Hargrave was fraudulent 
and void, and on fifth of September, 1884, garnished the insurance 
company. Notice of the fire was given, and proofs of the loss made 
by said Scott, on the sixth of September, in proper form, he then 
claiming that the transfer of the property to Hargrave was intended 
as a mortgage, and on seventeenth of the month the insurance com- 
pany, through its general agent, denied all liability to Scott, and af- 
terwards, in answer to the garnishment, denied under oath that it 
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was indebted, or in any way liable to Scott, on the policy of insur- 
ance, which was controverted by the appellees by a written aftidavit 

It is contended by appellant that the garnishment was prematurely 
filed, because, at the time of its issuance, no proof of loss had been 
made; and by the terms of the policy proof of loss was required be- 
fore the company could be held liable.to pay. It has been fre- 
quently held that making proof of loss, where there is such a stipu- 
lation in the policy as isin this, is a condition precedent, and must be 
complied with before suit can be maintained for the recovery of the 
amount of the policy: Insurance Co. vs. Dyches, 56 Tex., 565; 
O’Brien vs. Insurance Co., 63 N. Y., 108; Insurance Co. vs. Nelson, 
65 Tl , 415. 

But we are of opinion that the issuance of a writ of garnishment 
is not, strictly speaking, an action for the recovery of a debt; but is 
more in the nature of a bill of discovery, and may be filed in antic- 
ipation that a debt or other obligation will mature at some future 
time. This practice is evidently contemplated by our statute of gar- 
nishment. In this instance, the property having been destroyed 
by fire, the agreement to pay the policy was no longer contingent, 
but had become absolute by the happening of the event mentioned 
in the policy, subject to be defeated, however, by defenses pleaded 
and proven, as might be done in other cases of debt. Consequently 
the garnishment was not prematurely issued. Nor do we think it 
necessary that the controverting affidavit to appellant’s answer 
should contain all the allegations necessary to authorize a recovery 
on the policy in an ordinary suit at law. Article 211 of the Revised 
Statutes provides that the plaintiff may contest the answer of the 
garnishee, if he beheves it incorrect, by affidavit in writing stating 
in what particular he believes the same untrue; while article 213 
provides that in such cases an issue shall be formed under the di- 
rection of the court, and tried as in other cases, giving the court 
plenary power in reference to the formation of the issue, so far as 
mere form is concerned. “ All that can be required of the plaintiff 
is that he state the facts on which he relies to establish the liability 
of the garnishee with sufficient certainty to enable the latter to pre- 
pare for his defense:” Adkins vs. Watson, 12 Tex., 199, 200. In 
this case, the complaint is not that the plaintiffs in their pleadings 
failed to state such facts as were necessary to enable the garnishee 
to make its defense, but that the pleadings were not sworn to. We 
think it sufficient that the controverting affidavit was under oath. 
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There is no law requiring that the allegations upon which the issue 
is made up should be sworn to. 

The principal question in the case yet remains,—was the appellant 
liable on its policy to the creditors of Scott? The company was 
induced to give its consent to the transfer of the policy upon the 
false representations that Hargrave had become the owner of the 
property insured, while the proof showed that the understanding 
was that the transfer from Scott to Hargrave should be a mere 
cover to enable Scott to effect a favorable compromise with his cred- 
itors, he being at the time largely indebted; and. no consideration 
having passed, the transfer was fraudulent and void as to his cred- 
itors. It is provided in the policy “that all fraud, or attempt at 
fraud, by false swearing or otherwise, shall be a complete bar to any 
recovery for loss under it. The company doubtless understood, and 
it was without doubt intended by Scott and Hargrave that it should 
understand, that there had been a complete and valid transfer of 
the property as to all persons; but it, being invalid as to the cred- 
itors of Scott, created such a state of confusion and doubt as to the 
ownership of the policy as rendered it hazardous to pay the loss to 
any one. This was to the disadvantage and detriment of the com- 
pany, and calculated to provoke litigation; and, having been induced 
by false representations, was a fraud upon it, which it had provided 
against in its policy. 

But it is objected that, conceding the fraud would ordinarily 
avoid the obligation of the policy, yet Hargrave being the agent of 
the company, and having knowledge of the fraud by reason of his 
own participation therein, the appellant is chargeable with his 
knowledge, and for that reason must be held to have waived the 
right to insist on the condition of the policy before referred to, 
though it was in fact ignorant of the fraudulent intent of Scott and 
Hargrave. It is well settled that the knowledge of the agent will be 
imputed to the principal in matters where the agent is acting in the 
scope of his authority, and that the principal cannot avail himself of 
the fruits of his agent’s fraud on account of his ignorance of such 
fraudulent conduct: Kerr, Fraud & M., 111, 112; May, Ins., 142; 
Wright vs. Calhoun, 19 Tex., 421. But Hargrave, im procuring the 
transfer of the policy from Scott to himself, was not representing the 
company, nor was the act for its benefit,—it being a matter of in- 
difference to the company to whom the policy was payable; and, the 
transfer being at the request and for the accommodation of Scott, no 
valid reason is perceived why appellant should be estopped from in- 
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sisting on the conditions of its policy. And, in order to do so, it was 
not necessary to return, or offer to return, any portion of the pre- 
mium, after discovering the fraud: Blaeser vs. Insurance Co., 37 
Wis., 39, 40; Insurance Co. vs. Stevenson, 78 Ky., 161. 

There is another view of the case, also fatal to appellee’s right to 
recover. As a general rule, the plaintiff cannot acquire any greater 
rights against the garnishee than the defendant himself possesses, 
unless the garnishee be in possession of effects of the defendant un- 
der a fraudulent transfer: Drake, Attachm. (6th ed.), § 458. There 
are certain excepticns to the rule, it is true (id., 464); but the facts 
of this case are not within any of them. The transfer of the policy 
from Scott to Hargrave being with intent to defraud the creditors of 
the former, no trust could result in favor of Scott, whatever the un- 
derstanding between himself and Hargrave may have been; and the 
legal title being in Hargrave’s assignee, Exall, Scott could not re- 
cover, and as a consequence appellees cannot; appellant not being 
in any way attainted with the fraud of Scott, nor having any of the 
fruits thereof in its possession. In view of the foregoing, we are of 
opinion that the judgment should be reversed, and here rendered for 
appellant. 

Witutz, C. J.—Report of commissioners of appeals examined, their 
opinion adopted, and judgment reversed and rendered for appellant: 


SUPREME COURT OF TEXAS. 


MORRISON er at. 
Us. 


INS. CO. OF NORTH AMERICA.* 


Every policy-holder in the absence of fraud, misrepresentation, or conceal- 
ment, must be held to know the contents of his policy, and ignorance of 
such contents cannot be pleaded as an excuse for violation. It is of no 
consequence that the conditions may be printed in very small type. 


The policy provided that the procuring of insurance on the property for more 
than its value, or the having of other insurance, whether valid or in- 
valid, prior or subsequent, not known and consented to, would render it 
void; also that no agent had authority to bind the company in violation 
of its printed terms, and that no condition which by its terms may be 


* Decision rendered, December 20, 1887. 


eT ek ae 
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waived shall be deemed to have been waived except by a distinct agree- 
ment in the body of thé policy. 


Held, That verbal consent to other insurance by an agent who was author- 
ized to contract and make indorsements of other insurance was binding 
on the company, and a waiver of the provision unless promptly repudi- 
ated by the company itself. 


Epwarps & Fears, for Appellants. 

G. C. Groce, for Appellee. 

Srayton, J. 

Every policy-holder, in the absence of fraud, misrepresentation, or 
concealment, must be held to have knowledge of its contents when 
he has opportunity to examine it before he accepts it. The pleading 
in which the appellants sought to excuse themselves from obligation 
to comply with the terms of the policy, on the ground that they 
were ignorant of its contents, not alleging fraud, misrepresentation, 
or concealment, the court did not err in sustaining an exception to 
it. The printed terms and conditions embodied in the policy were 
in very fine print, but, from the fac-simile found in the transcript, 
it appears that they were legible; and it would be holding a very 
dangerous rule to assert that a party may be excused from being 
held to have knowledge of a contract to which he is a party, and 
under which he claims rights, by the fact that the instrument evi- 
dencing the contract is difficult to read. Every person having ca- 
pacity to make a contract, in the absence of fraud, misrepresentation, 
or concealment, must be held to have known what the words used 
in a contract made by him were, and to have known their meaning; 
and he must also be held to have known and fully comprehended 
the legal effect of the contract which the words used made. Con- 
tracts for insurance do not furnish exceptions to these rules. 

The appellants, by their pleadings, undertook to declare the legal 
effect of certain provisions in the policy sued upon, making a fac- 
simile of the policy a part of the pleading, and the court sustained 
an exception to so much of it. In this there was no error; for the 
pleadings of parties should state facts, and the averments of legal 
conclusions drawn from the facts stated are in no manner necessary 
to the full presentation of the right claimed. 

The third section of the printed part of the policy contained the 
following provision: “The procuring of insurance on said property 
for more than its cash value, or the having of other insurance 
thereon, or any part thereof, valid or invalid, prior or subsequent, 
not made known to this company, and consented to hereon, * * * 
will render this policy null and void.” The contract for insurance 
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was made through one McCarty, the agent of the company at Ennis, 
Texas, and the policy, which was signed by the president and sec- 
retary of the company and by McCarty, provided that “this policy 
shall not be valid unless countersigned by said compary’s duly au- 
thorized agent at Ennis, Texas.” This agent of appellee was shown 
to have and exercise power to “issue and cancel policies for it, 
make renewals and indorsements of other insurance when necessary, 
and collect premiums.” The appellee is a corporation resident in 
the State of Pennsylvania, and incorporated under its laws. Such 
an agent was a general agent, whose knowledge was the knowledge 
of the company whose agent he was, and by whose acts, within the 
scope of his powers, his principal would be bound. After the policy 
was issued, the appellants, without the previous consent of the 
agent, or any other person authorized to give the consent of the ap- 
pellee, obtained insurance on the property covered by the policy in 
question. The defense was that this subsequent insurance, obtained 
without the consent of the company, evidenced by an indorsement 
on the policy, rendered it null. The appellants pleaded, and of- 
fered to prove, that A. M. Morrison, one of the plaintiffs, immedi- 
ately informed McCarty, defendant’s agent, of the “ other insurance ” 
complained of; that he made no objection thereto, but promised at 
his earliest convenience to indorse such “other insurance” on the 
policy; that the notice was given for the purpose of procuring such 
indorsement; that plaintiffs relied on said agent’s promise, and be- 
lieved he would perform every duty necessary for their protection; 
that afterwards, and just before their loss, McCarty arranged with 
them to renew the policy at its expiration, after being again in- 
formed of the amount of insurance they were carrying, and the value 
of their stock; that he insisted upon making renewal; that he made 
a memorandum of the renewal in writing, but not on the policy; 
that he did not object to the amount of insurance carried by plaint- 
iffs on their stock, but was eager to renew the policy at its expira- 
tion; that from McCarty’s conduct they believed their policy to be 
in force up to the time of theloss. The policy having been made an 
exhibit to the appellants’ pleadings, the court sustained an exception 
to so much of the pleadings as set up these matters, upon the 
ground that no consent of the agent to subsequent insurance, under 
the terms of the policy. could be shown otherwise than by an in- 
dorsement on it. The appellants filed a trial amendment, in which 
they alleged that the agent, since the policy issued, had been given 
other power than such as the policy gave, and that under this the 
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acts of the agent pleaded would bind the company. There was no 
evidence, however, offered to sustain this last pleading, and, because 
of this, the evidence above referred to was excluded, and the court 
directed the jury to return a verdict for the defendant. 

Under the provision of the policy which we have set out, and the 
evidence showing the nature of the agency of McCarty, if nothing 
further affecting the power of the agent was contained in the policy, 
the case of Insurance Co. vs. Griffin (59 Tex., 509) would be con- 
clusive of the liability of the appellee under the facts alleged and 
proposed to be proved. We see no reason to doubt the correctness 
of the decision made in that case, which is well sustained by the 
cases therein cited, as well as by the following : Insurance Co. vs. 
McCrea, 8 Lea, 513; Carrugi vs. Insurance Co., 40 Ga., 140; Insur- 
ance Co. vs. Young, 58 Ala., 476; Pierce vs. Insurance Co., 50 N. H., 
297; Gans vs. Insurance Co., 48 Wis., 111; Insurance Co. vs. Earle, 
33 Mich., 143; Insurance Co. vs. Lyons, 38 Tex., 253; Insurance 
Co. vs. Griffin, 66 Tex., 232. The policy, however, in its sixth 
printed section, contains, among many other declarations, the follow- 
ing: ‘“ Agents of this company have no authority to bind tke com- 
pany in violation of any of the printed terms or conditions of 
insurance as herein expressed; and no printed or written condition 
or restriction hereof, which by its terms may be subject to waiver, 
shall be deemed to have been waived, except by a distinct, specific 
agreement, clearly expressed in the body of the policy.” It is in- 
sisted that under this no act of the agent, looking to consent or ac- 
quiescing in subsequent insurance, could bind the company, unless 
he indorsed his consent on the policy. The true construction of the 
provision in the policy last quoted is not entirely clear. It recog- 
nizes the fact that there are terms and conditions in the policy 
which may be waived, and others which may not be. It further rec- 
ognizes the fact that such conditions as therein referred to, which 
may be waived, are such as must be waived, if waived at all, by an 
agreement entered into at the time the policy is executed; for it 
provides that such conditions or restrictions as are subject to waiver 
can be waived only by a specific agreement, clearly expressed in 
the body of the policy. By the body of the policy we understand 
to be meant the entire face of the policy in its orderly arrangement, 
existing at the time it is delivered. Looking to the entire policy, 
and especially to that part of its third printed section which we 
have quoted, it could not be claimed that it was intended that the 
consent to subsequent insurance must enter into the body of the 
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policy, for it provides that this consent may be given by indorse- 
ment made on the policy. If, however, the insured desired to have 
the right to obtain subsequent insurance without the consent of 
some one authorized to give it after the policy issued, then, under 
the sixth section, it would be necessary that this should be provided 
for in the face of the policy. That this and like waivers to be made 
before or at the time the policy issued were what was intended is 
evidenced by the fact that the policy in question, as we understand 
it, on its face, gave to the insured the right to obtain additional 
concurrent insurance to the amount of $5,000 without further con- 
sent. Any condition in the policy which, under its terms, might 
have been waived in the body thereof, and not otherwise, must be 
deemed within the meaning of the sixth section, a condition or re- 
striction “subject to waiver ;” and to such only, we are of the opin- 
ion, has so much of the sixth section as we have quoted any applica- 
tion. The first and third subdivisions of section 3 embrace many 
acts and matters which it is declared shall operate a forfeiture of 
rights under the policy, unless an express agreement to the con- 
trary be made in the body of thepolicy; while the second subdivis- 
ion of the same section, as well as the third subdivision, embrace 
many matters and acts permissive, if consent to their doing be given 
by indorsement on the policy. The authority of the agent McCarty 
to have bound the appellee by indorsing consent to subsequent in- 
surance is not questioned; and the sole ground on which liability is 
denied is that, although he may bave consented, he did not evidence 
his consent by an indorsement on the policy. A provision in a policy 
which declares that “the procuring of insurance on said property 
for more than its cash value, or the having of other insurance 
thereon, or any part thereof, valid or invalid, prior or subsequent, 
not made known to this company, and consented to hereon, * * * 
will render this policy null and void,” is, in effect, but a provision 
that the person who has power to give consent must evidence this 
in the manner prescribed. The cases cited show that consent, not 
evidenced by writing on or in a policy containing such a clause, 
will bind the company when established, as fully as would the writ- 
ten consent, when acted and relied upon by the insured. A provis- 
ion that an agent shall not have power to evidence his consent to 
subsequent insurance except by a writing on the policy, he having 
the power to give the consent of the company, it would seem would 
no more make it imperative that the agent should give consent, if 
at all, in the manner prescribed, than does a general declaration de- 





254 Report of Decisions. [ April, 


claring a forfeiture of all rights under a policy, on account of 
named acts, unless the consent of the agent is given thereto by a 
writing upon the policy; and therefore no greater effect should be 
given to the first clause of that part of section 6 quoted, if it be ap- 
plicable to consent to subsequent insurance, than should be given to 
that part of section 3 above set out. The ground on which insur- 
ance companies, under policies like that before us, are held liable for 
the acts of their agents, done in the exercise of lawful power, but not 
in the manner prescribed by the policy, is, the agent represents the 
company, and through him they have knowledge of any fact of 
which their agents have knowledge, and by failure promptly to repu- 
diate their acts are held to ratify them, or to be estopped by their 
silence when they ought to have spoken. If the facts existed as 
appellants proposed to prove them, application for consent to sub- 
sequent insurance was made to the agent, who had power to give it. 
This the company must be held to have known. He gave consent, 
but not in the manner prescribed in the policy. This the company 
must also be held to have known. Subsequent insurance did not 
ipso facto annul the policy, but the company might elect to give it 
that effect, or might waive it. Having knowledge of the facts, it was 
the duty of the company to manifest its intention as to this promptly; 
and, having failed to do so, it ought to be held to have waived the 
right to treat the policy as null, when it knew that, by the act of its 
own agent, the insured had been led to believe that the policy was 
in full force. It is not so much by force of the fact that the agent 
gave a verbal consent to the subsequent insurance that the appellee 
should be held bound, as because the company itself must be held, 
having knowledge of what he had done, to have ratified the consent 
given by him, though it may not have been given in the manner 
prescribed by the policy. If the policy limited the power of the 
agent, it imposed no limitations on the power of the company itself; 
and, as said by the Supreme Court of Michigan im considering a pro- 
vision in a policy similar to those found in the policy before us: 
“The condition, literally applied, would prevent any unindorsed 
consent by the company itself, by resolution of its board, or by act 
of its officers, as effectually as by any one else; and the case seems 
to settle down to the simple question whether a person who has 
agreed that he will only contract by writing in a certain way, pre- 
cludes himself from making a parol bargain to change it. The an- 
swer is manifest. A written bargain is of no higher legal degree 
than a parol one. Either may vary or discharge the other; and 
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there can be no more force in an agreement in writing not to agree 
by parol than in a parol agreement not to agree in writing. Every 
such agreement is ended by the new one which contradicts it:” In- 
surance Co. vs. Earle, 33 Mich., 153; Insurance Co. vs. McCrea, 8 
Lea, 524. This finds application in contracts to be implied from si- 
lence when the party to be bound ought to have spoken, as well as 
in express contracts. What the agent of the appellee did was 
within the scope of his powers, even if the manner in which he exer- 
cised those powers was not that pointed out by the policy; and the 
latter fact cannot relieve the appellee from notice of all the facts 
known to its agent. We may say, under the facts the appellants. 
proposed to prove, as was said by the Court of Appeals of New York 
in a case involving a like question: “ We are also of the opinion 
that the defendant was bound, on receipt of the notice [of the sub- 
sequent insurance], to immediately repudiate the act of the agent in 
giving such consent, if it supposed he had acted without authority, 
or it must be held liable for the power he assumed to possess, upon 
the ground that it has acquiesced therein, and authorized the pluint- 
iff to rely thereon. It had no right to remain silent, and suffer the 
insured to lay by, and forego other insurance upon his property, and 
subject him to the hazard of eventual loss, upon the assumption, 
which he was authorized from its silence to indulge, that the act of 
the agent was approved by it, and that there still remained in him, 
notwithstanding [the subsequent insurance], a valid insurance upon 
his property :” Benninghoff vs. Insurance Co., 93 N. Y., 503. 

The court below erred in sustaining the exception to .appellants’ 
supplemental petition, and in excluding the evidence tending to 
show that the agent was notified of subsequent insurance, agreed to 
the same, and promised to indorse his consent on the policy, as well 
as the other evidence offered in immediate connection with these 
matters. We are of opinion, however, that the appellee did not 
waive any right it may have by the objections made to the proof of 
loss, for in the first communication made to the appellants in regard 
to the loss the objection of subsequent insurance in excess of that 
allowed by the appellee was urged, and there is nothing in that 
communication which evidences an intention of the insurance com- 
pany to waive any right it then had. For the reasons stated, the 
judgment of the court ‘below will be reversed, and the cause re- 
manded. 
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The policy provided that the company should not be liable for damage by fire 
occasioned by persons engaged in notorious resistance to the authority of 
magistrates or to any other lawful authority; also that it should not be 
liable for damage by fire resulting from insurrection, civil commo- 
tion, ete. 

Held, That a temporary insurrection of four or five convicts in which the 
authorities were, for a brief space of time, defied and the prison fired, 
but which was speedily quelled without outside assistance, was not within 
the meaning of the policy, although exaggerated reports gave the affair 
a wide publicity 


Cartes Nacet and Henry Hircucocr, for Appellants. 

Henry T. Kent, for Respondent. 

Brack, J. 

The policy of insurance upon which this action was based covered 
certain personal property and machinery located in the State peni- 
tentiary at Jefferson City. The property was destroyed by fire on 
the twenty-third February, 1883. The plaintiffs, Straus & Co., re- 
covered a judgment in the circuit court, which was reversed by the 
court of appeals, and they appealed to this court. 

The defenses to the action are based upon the following stipu- 
lations in the policy: ‘“ Provided, always, and it is hereby declared 
and agreed, that these respective companies shall not be liable to 
make good any loss or damage by fire which shall happen or arise 
* * * by any person or persons engaged or concerned in any riot, 
or in notorious resistance to the authority of magistrates, or to any 
other lawful authority. 

While the evidence is voluminous, there is little or no conflict in 
it, and the facts are these: The penitentiary buildings, of which 
there are a number, are surrounded by a high stone wall. The 
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penitentiary was operated on the contract system, and the plaintiffs 
used one of the buildings for manufacturing purposes by the em- 
ployment of hired prison labor. About nimety-five men were 
employed in the second story, in manufacturing harness. The first 
story was used as a collar factory, and was divided into two rooms. 
‘Some sixty-five men were employed in the front room, and twenty- 
six in the rear one, which was called the “stuffing room.” The State 
furnished a guard, or time-keeper, for each of these rooms, whose 
duty it was to keep the time of the men, to keep order, and report 
to the deputy-warden ail violations of the prison rules; but they 
were not permitted to carry arms. The contractors furnished a 
foreman for each room. At the time of the fire there were 1,400 
convicts in the prison. Between 12 and 1 o’clock on the twenty- 
third February, 1883, the convicts returned from the dining-hall to 
the shops, under the direction of their guards. It was the duty of 
the convicts to take their respective places at the work-benches, 
but they could work or not, as they preferred, until 1 o’clock. Mr. 
Tarlton, the guard for the second floor of the building used by the 
plaintiffs, remained on the upper floor platform of the outside stair- 
way while the men in his charge passed into the room. Three or 
four convicts under the leadership of Johnson, a convict, unobserved 
by Tarlton, with knives used at the benches in their hands, went 
down the inside stairway to the first floor. Johnson stepped up to 
Van Horn, guard in the front lower room, and Snyder, foreman in 
the same room, who were then talking together, and commanded 
them to keep quiet, saying to Snyder that he would kill him if he 
moved, and to both of them that if they kept quiet they would not 
be hurt. Johnson left the guard and foreman in charge of his asso- 
ciates, and went to the other room, apparently for the purpose of 
getting Assistant Foreman Schinberg, who escaped, crying “Mur- 
der!” Johnson then came back, and demanded of Snyder his 
clothes, threatening to kill him if he did not give them up, and at 
the same time cut his apron-string. Snyder yielded up his pants, 
vest, and hat, and Johnson put them on over his prison garb, took a 
coat from another guard by the name of Platt, and went into the 
yard. There he procured a ladder and went to the inclosure wall, 
and was attempting to place the ladder against the wall, when the 
guard on the wall accosted him, and Johnson said “ there was a riot 
in the yard, and that he had been sent to hold that post.” Baffled 
in this effort by the threat of the guard to shoot him, Johnson went 


back to the collar room, cursing, and calling upon the convicts to 
VoL. VXIL.—17. 
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follow him. He then passed into the “stuffing room,” and in the 
presence of the guard, foreman, and convicts, struck a match and 
set fire toa quantity of straw. At the alarm of fire, the engineer 
attached two lines of hose to the fire-plug, and was proceeding with 
one line of hose when Johnson struck him, and at the same time 
Johnson and his three or four associates with their knives cut the 
hose so as to render them useless. Johnson then gave up to Snyder 
the latter’s clothes, and with knife and club in hand went to Sulli- 
van’s factory, and endeavored to raise a mutiny, but failed in his 
efforts. Deputy Warden Bradbury, at this time, with his pistol in 
hand, arrested Johnson, and put him and his three or four associates 
in confinement. The disturbance, up to the time of the fire, lasted 
not more than fifteen or twenty minutes, and during that time the 
convicts, save Johnson and his three or four associates, were under 
the control of, and obeyed every order of, their unarmed guards. 
While the fire was in progress, many of the convicts, detailed by the 
deputy-warden, took an energetic and faithful part in saving prop- 
erty. Outside of the prison walls, exaggerated reports were circu- 
lated, and the adjutant general caused a company, composed of 
citizens and legislators, to be armed; but Deputy Warden Bradbury, 
who was within the prison walls during the entire time, says he had 
no notice of this outside organization, did not request or need it, and 
at no time did a convict refuse to obey his orders. 

No complaint is made of the rulings of the court in respect to the 
riot-clause; but defendant complains of the instructions given by 
the court, of its own motion, on the other branch of the defense. 
The material parts of that instruction are as follows: “The court 
further instructs you that the phrase ‘notorious resistance to law- 
ful authority,’ as used in this instruction, and in the policy of insur- 
ance, means (as applied to the circumstances of the present case) a 
resistance of such magnitude, and accompanied with such show of 
force, as operated for the time being to disrupt prison discipline, and 
free the inmates of said penitentiary, or large numbers of them, 
from the restraints of law, and from the restraints of prison regula- 
tions. It does not mean a resistance to authority on the part of one 
person, or a few persons, that was readily and speedily overcome 
by the prison officials, without losing their control over the great 
majority of the inmates of said prison.” It must be conceded that 
this instruction, in the light of the evidence, amounted, practically, 
to a direction to the jury to find for the plaintiffs on the clause of 
the policy therein defined. The real question in the case is 
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whether the evidence tends to establish a defense based on that 
clause. 

We are not aware of, and counsel, with their uniform dili- 
gence, have been unable to discover, any case in which a clause has 
been construed and applied which exempts the insurers from loss 
“by fire which shall happen or arise * * * by any person or 
persons in notorious resistance to the authority of magistrates, or to 
any other lawful authority.” This clause is a part of the printed 
portion of the policy, and it is clear it was not specially designed 
for this particular policy, but for general use, and it is in this light 
we must understand and treat it. The term “magistrates” is evi- 
dently used in the general sense of a public civil officer. When 
these four or five convicts went to the lower room, and there, by 
their actions and threats, put the guard or time-keeper and foreman 
in their power, they were in resistance to lawful authority of the 
prison, and it may be conceded to “lawful authority” within the 
meaning of the policy. But this is not enough to relieve the insur- 
ers; the fire must happen by a person or persons in notorious re- 
sistance to the constituted authorities. It cannot be that the notor- 
iety indicated means that which arises and flows from the results 
alone of the incendiary act. Should a person resist the efforts of an 
officer to arrest him, and in doing so set fire to a building, and 
thereby destroy the same and one or more human beings, and the 
affair, by reason of the enormity of the consequences, becomes a mat- 
ter well known, it could not be fairly said that the insurers, under 
such a clause, would be relieved from the payment of the loss. Such 
a construction would make the notoriety which follows as an inci- 
dent the criterion, whereas the policy clearly means that there is ex- 
isting and going on a notorious resistance to the authorities. The 
evidence of the organization of a company of men on the outside of 
the walls of the prison, as a prudential measure, is therefore of little 
or no consequence. 

But it is urged that the instruction is faulty in this, that it re- 
quires the resistance to be of too great a magnitude in point of 
seriousness and the number of persons engaged in it. 

Webster defines “notorious” as “ generally known and talked of 
by the public; universally believed to be true; manifest to the 
world,” etc. Thus we speak of one as a notorious thief. The word 
had a defined signification in describing that adverse possession 
upon which one may found a claim toland. The possession must 
be open, or visible and notorious. As said in Armstrong vs. Norrill 
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(14 Wall., 145), “secret possession will not do, as publicity and noto- 
riety are necessary as evidence of notice, and to put those claiming 
an adverse interest upon inquiry.” In these and like cases the idea 
of a number of persons engaged in the act is wanting, it is true. 
But this contract must be construed asa whole. As said in Barton 
vs. Insurance Co. (42 Mo., 158): “ With respect to the rules of con- 
struction in policies of insurance, except in cases relating to warran- 
ties, it is the duty of the court to adopt the construction that in 
their judgment shall best correspond with the real intention of the 
parties.” Again, when a clause stands with others its sense may be 
gathered from those which immediately precede and follow it: 
Harper vs. Insurance Co., 19 Mo., 506. The clause here in question 
is preceded by others which relieve the company from payment of 
the loss when the fire shall happen by any invasion, foreign enemy, 
insurrection, or civil commotion, lawful military power, usurped 
power, or by any person or persons engaged in a riot. The class 
notion prevailing in these cases is that there is an unusual and ex- 
troardinary state of affairs, a state of affairs in which, and for the 
time being, the usually constituted civil authorities are overpowered 
and inadequate to successfully contend with the existing emergency, 
All this is true in respect to the clause, “notorious resistance to 
lawful authority.” It was never in the mind or contemplation of 
the insured or insurers that the company should be relieved from 
payment of the loss when the fire should happen during those oc- 
casions of resistance to the authorities which usually well-regulated 
governments are at all times prepared to overcome, even though 
well or publicly known. Had such been intended, different language 
would have been used. Such a construction would make the most 
trivial disobedience to the commands of an officer, if seen or heard 
by a multitude of people, a case of notorious resistance. The ex- 
pression must be understood in a more general sense,—the sense 
before stated. 

Now, in this case, the sum and substance of the evidence is that 
these three, four, or five convicts secretly combined, it would seem, 
to free themselves from prison restraint. They put two unarmed 
guards and as many foremen in practical arrest. These guards or 
time-keepers had no authority to make arrests or to inflict a punish- 
ment for disobedience to the prison rules, but were required to re- 
port to their superior. The other prisoners were at all times obe- 
dient. The moment these refractory convicts came in contact with 
an officer authorized to arrest, they yielded immediate submission. 
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The prison power was adequate to overcome such a resistance, and 
it was nothing more than a state of affairs which ought to be pre- 
pared for at any and all times. Our conclusion is that the evidence 
does not tend to make out a case within the condition of the policy 
in question, and the court might well have so directed the jury. 
That being so, the judgment of the circuit court ought to be affirmed. 

The judgment of the court of appeals is therefore reversed, and 
the cause remanded to.that court, with directions to it to affirm the 
judgment of the circuit court. 

Sherwood, J., absent. The other judges concur. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


VIRGINIA FIRE & MARINE INS. CO. 
Us. 
WELLS, Trustere.* 


The policy provided that no suit should be maintained unless instituted 
within six months next succeeding the day upon which the damage was 
alleged to occur; also that payment should be made sixty days after the 
receipt of satisfactory proofs. 

Held, That the period of limitation began to run from the time of the fire and 
not from expiration of the sixty days thereafter. 

Held, That a period of limitation less than the statutory period can be agreed 
on in a policy. 


W. W. & B. T. Crump and Bevertey R. Munrorp, for Appellee. 
W. W. Henry and A. M. Arcen, for Appellee. 
RiIcHARDSON, J. 

On the twenty-seventh of May, 1882, Venable & Martin, mer- 
chants at Cascade, Virginia, obtained a policy of insurance on their 
stock of merchandise, for one year, from the Virginia Fire & Marine 
Insurance Company. This policy was renewed for one year from 
the twenty-seventh June, 1883. With the company’s approval, 
Venable & Martin assigned the policy, October 1, 1883, to S. L. 
Martin & Co. The latter, on the twenty-first of March, 1884, pro- 
cured an additional policy of $2,000 on said stock, from the London 
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& Lancashire Company, to cover their spring stock, for sixty 
days, and gave notice thereof to one C. W. Venable, agent of the 
Virginia Fire & Marine Insurance Company. This fact Venable 
communicated by letter to the company. On June 24, 1884, Vena- 
ble gave S. L. Martin & Co. his receipt, as agent of this company, 
for $90, for the renewal of said policy therein, to be substituted by 
the company’s receipt. On the next day the property was destroyed 
by fire. On investigation it was ascertained that, besides the addi- 
tional insurance of $2,000, which expired May 22, 1884, S. L. Martin 
& Co. had procured from the said English company another policy 
on the said stock, which was on it at the time of the fire. Of the 
last policy it was not pretended that the Virginia Fire & Marine 
Insurance Company had any information, but it was claimed to 
have been a renewal of the first. 

After the fire, viz., in October, 1884, the assured made a deed of 
assignment, including their claim on this company, to G. W. Wells, 
as trustee, for the benefit of their creditors. Proof of the loss had 
been forwarded to the company in August, 1884. The company dis- 
claimed all liability, but, with a view to avoid litigation, offered a 
compromise, which was not accepted. And on the sixth of Feb- 
ruary, 1885, Wells, as such assignee, instituted against the company 
an action of assumpsit, under section 44, c. 36, Code 1873, to recover 
$3,000, the alleged amount of the loss occasioned by the fire. To 
the declaration the defendant filed a demurrer, which was overruled. 
It filed also its plea of non-assumpsit, and two special pleas in 
writing. The policy contained, among other things, a certain stipu- 
lation and agreement in the words following, viz.: ‘That no suit or 
action shall be maintained in any court upon this policy, unless the 
same be instituted within six months next succ*ed-ng the day upon 
which the loss or damage is alleged to have taken place.” And the 
declaration alleged that the suid property was destroyed by fire on 
the twenty-fifth day of June, 1884, whereby said loss was occasioned, 
while the suit was brought on the sixth day of February, 1885. 
These facts were set forth in the defendant’s first special plea, in 
bar of the plaintiffs action. The policy also contained, among 
others, a stipulation and agreement, in the words following, to wit: 
“And the said loss or damage * * * shall be paid to the assured 
sixty days after the receipt by the company of sufficient and satis- 
factory proof of loss, as required by the provisions of the policy.” The 
plaintiff demurred to the defendant’s said first plea in bar, and the 
demurrer was sustained. The defendant’s second special plea in 
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writing set up that S. L. Martin & Co. had taken out additional 
policies of insurance upon said stock, without the consent of the 
company thereto indorsed upon the original policy, in violation of 
one of its stipulations. To this second plea the plaintiff filed his 
special replication, to the effect that notice of said additional insur- 
ance had been given to the company, and that it agreed to dispense 
with the required indorsement of its consent on the policy, and 
afterwards renewed the policy, with full notice that such insurances 
had been obtained. Upon this replication issue was joined. During 
the trial, upon the plaintiff's motion, the court gave to the jury two 
instructions, to which the defendant objected. The jury rendered a 
verdict for the plaintiff for $2,700, with interest from November 5, 
1884. The defendant moved the court to set aside this verdict as 
being contrary to the law and the evidence; but the court overruled 
the motion, and entered judgment according to the finding of the 
jury. The defendant excepted to these rulings of the court, and on 
its application a writ of error and supersedeas was allowed by one 
of the judges of this court. 

After careful examination into all the questions presented by the 
record, we are of opinion that only one of them need be consid- 
ered, in the view we take of the case; that point is embraced in the 
second assignment of errors. It is as to whether or not the trial 
court erred in sustaining the plaintiff's demurrer to tlie defendant’s 
first special plea. As already shown, that plea sets out that the policy 
stipulates that no suit or action shall be maintained in any court 
upon this policy, unless the same be instituted within six months 
next succeeding the day upon which the loss or damage is alleged 
to have taken place; and that this action was not instituted within 
six months next succeeding the day upon which the loss or damage 
is alleged to have taken place; but that the fire is alleged to have 
taken place on the twenty-fifth of June, 1884; and the said action 
was not instituted until the sixth day of February, 1885; and the 
plea concluded with a verification. Of course, the demurrer admits 
the facts averred in the plea, and only denies that those facts consti- 
tute a legal defense to the plaintiff's demand. The demurrer thus 
raises the question as to the validity of the condition relied on; and, 
if it should be valid, when the said period of six months should be 
considered as commencing. 

The learned counsel for the defendant in error did not contend in 
argument that a period of limitation less than that prescribed by 
statute cannot be agreed on in the policy; nor could the contention 
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have been successfully made; for the question is no longer an open 
one: In tle case of Insurance Co. vs. Aiken, decided by this court 
in September, 1886 (see Va. Law J., 1886, p. 714), when this very 
condition of limitation was under consideration, and when, though 
the mere question was as to the effect of a written agreement be- 
tween the insurer and the insured, extending the contract limitation, 
yet it was necessary to pass upon the validity of the limitation in 
question, and Lewis, P., said: “The question as to the validity of 
a condition in a policy of insurance, that suit upon the policy shall 
not be brought unless commenced within a stipulated time, less 
than the period prescribed by the statute of limitations, is well 
settled. Such a condition was sustained by the Supreme Court of 
the United States in Riddlesbarger vs. Insurance Co. (7 Wali., 386), 
and to the same effect are numerous decisions of State courts of 
last resort: Wood, Fire Ins., § 434, and cases cited.” 

The contention of counsel for the defendant in error is that the 
period of limitation does not commence until the right of action, 
under the stipuiation in the contract of insurance, has accrued; and 
as this could not have accrued before the twenty-fifth of August, 
1884,—-sixty days after the fire,—and the suit having been brought 
on the sixth day of February, 1885,—less than six months there- 
after,—the action was not barred by the limitation in the policy. 
And, to sustain this instance, counsel rely upon the further condi- 
tion in the policy which postpones the loss or damages sustained for 
the period of sixty days after the receipt of proof thereof. 

It is undeniable that a policy must be construed in reference to 
all its provisions, like any other contract. And it may not be gain- 
said that the conditions of a policy should be construed, if possi- 
ble, so as not to defeat the claim of the insured, which in effecting 
the insurance it was his purpose to’secure. But there is no sounder 
rule of construction than that, “when the terms and stipulations in a 
contract are plain and clear, we are bound to adhere to the terms, 
as the only authentic expression of the intention of the parties.” 
None would be rash enough to claim that there is any obscurity or 
ambiguity in the language in which is expressed the prohibition to 
institute an action upon this policy after six months next succeeding 
the time when the loss is alleged to have taken place. The propo- 
sition is that the sixty days during which the company is entitled io 
delay the payment of the loss incurred by the fire should be elimi- 
nated from the six months. Had such been the intention of the 
parties, how easy it would have been so to have expresed that inten- 
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tion. But there is nothing in the policy, which is clear and unam- 
biguous in all its terms, to indicate any such intention. It is within 
the experience of all men who have investigated the subject, that 
insurances are, unfortunately, but too often the precursors of fire. 
Hence, the sixty days were obviously stipulated for by the company 
for its own benefit, convenience, and protection, so as to enable it to 
investigate the circumstances attending the fire by which the loss is 
alleged to have occurred, and thereby satisfactorily to ascertain its 
liability, and to determine wpon its course; whether, if there be no 
foul play, to rebuild or replace the destroyed property, or make 
good the loss in money; and, possibly, to provide the means of sat- 
isfying the demand of the insured, if it be honest, or, if not, to 
enable it to resist the claim. The privilege of postponing for sixty 
days the payment of the loss could not have been intended merely 
to abridge the period of limitation: In Insurance Co. vs. Aiken, 
supra, it was not contented that such was the intention; no such 
defense was offered. In fact, if such position had been tenable, 
there was no necessity for controversy as to the nice question of a 
few days, on which that case turned; the question there being as to 
the effect of the agreed extension of this very limitation. That case, 
then, turned, to some extent at least, on the concession, as it were, 
that the period that barred the action was six months next succeed - 
ing the occurrence of the fire, unless the provision was waived by 
the express agreement to suspend its operation. Only seven days 
remained of the six months next succeeding the day upon which the 
loss was alleged to have taken place. In this state of affairs it was 
agreed that said “provision be waived for thirty days.” There the 
question was whether or not the thirty days were to be exclusive or 
inclusive of the seven days. This court held that the provision was 
by the express agreement waived for thirty days exclusive of the 
seven days; and this barely brought the time of bringing the action 
in that case within the provision as influenced by the waiver. 
Hence, the obvious bearing of that decision is in favor of the posi- 
tion of the plaintiff in error here, that the period of limitation began 
on the twenty-fifth of June, 1884, the day on which the loss is 
allered to have taken place. The cases cited as authority for the 
position assumed by the counsel for the defendant in error are not 
appropriate to this case; the language of the provisions in the poli- 
cies passed upon in those cases being different from the language of 
the provisions in the policy here under consideration. Besides, the 
decisions of the courts of several of the States sustain the construc- 
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tion contended for by counsel for the plaintiff in error, and which 
the plain language of this policy obviously demands. In the case of 
Johnson vs. Insurance Co. (91 Ill., 92) the supreme court of that 
State decided that, “where a policy of fire-insurance provides that 
no action shall be maintainable thereon until an award fixing the 
amount of the claim, nor unless commenced within twelve months 
next after the loss should occur, the action must be brought within 
twelve months from the occurrence of the fire, and the time does 
not continue until twelve months after the award.” In Chambers 
vs. Insurance Co. (51 Conn., 17), a case in which a fire-insurance 
policy provided that losses should be paid in sixty days from receipt 
of proofs, and that no suit should be maintainable unless brought 
within twelve months after the loss occurred, it is held “the twelve 
months must be reckoned from the day of the fire.” See, also, 
Tasker vs. Insurance Co., 58 N. H., 469. There can, then, be no 
hesitation in holding that the court below erred in sustaining the 
demurrer to the first special plea of the defendant below, the 
plaintiff in error here, and holding that the plaintiff's action was 
not barred when brought. 

For this error the judgment must be reversed and annulled, with 
costs to the plaintiff in error. And as this ruling necessarily dis- 
poses finally of this action, a judgment will be entered here, such 
as the court below should have entered. Judgment reversed. 

Hinton, J., dissents. 





188 *.] Stewart vs. Lee Mut. Fire Ins. Ass’n et al. 


SUPREME COURT OF MISSISSIPPI. 


STEWART 
Us, 
LEE MUTUAL FIRE INS. ASS’N anp Oruenrs.* 


Where, under the charter of a mutual fire-insurance association, the incor- 
porators are authorized to make such by-laws as they may deem advisa- 
ble for the management of their corporate affairs, such by-laws can have 
no eftect to modify contracts entered into between the corporation and the 
assured. 


Where, at the time of the loss of a policy-holder in a mutual ‘assessment fire- 
insurance association, there was a fund in the hands of the company, 
arising from dues and advance assessments, which was appropriated by 
the company to the payment of its privilege-taxes and attorneys’ fees, 
stripping it of its assets and rendering it insolvent, the officers and cor- 
porators of the company are personally liable to the assured for the loss, 
the sum misappropriated being in excess of the sum needed to satisfy his 
demand. 


The Lee Mutual Fire Insurance Association was incorporated un- 
der the general laws of the State. The scheme was that parties 
would join, pay admission-fee, and an assessment. When a loss oc- 
curred, the party losing would receive $2,000, or so much as an as- 
sessment on all the members would raise. Appellant, Stewart, 
joined; complied with the rules and regulations. He had insured his 
gin-house. Afterwards the association passed a by-law classifying 
the policy-holders, putting gin-houses in a class, etc. The assess- 
.ments paid by members were to be used for the payment of losses. 
The admission-fees and certain annual dues were for the purpose of 
paying expenses, and, if anything was left, this was to be the profit 
of the incorporators. But the association paid their privilege-taxes, 
some $1,500, and attorneys’ fees which they had incurred while con- 
testing the right of the State to exact privilege-taxes out of funds 
paid in as assessments. Some of the funds derived from assessments 


* Decision rendered, March 14, 1887.—From Southern Reporter. 
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were deposited in a bank which broke; one of the officers of the 
concern decamped with part of the funds; so that when appellant, 
Stewart, presented his claim for the payment of his policy on his 
gin-house which had burned, the officers tendered him the amount 
of the assessment derived from members of his class, there being 
three others besides himself in that class. Stewart refused to take 
this in full of his claim, and filed his bill praying that the association 
be compelled to levy an assessment on all the members of the asso- 
ciation or policy-holders to pay his claim, and that the directors, 
and those who had misappropriated the assessment funds, be made 
personally liable for his loss; which was denied by the chancellor, 
and Stewart appealed. 


J. A. Brain, fur Appellant. 
Houston & Reynoxps, and Cuirron & Ecxrorp, for Appellees. 


Cooper, ©. J. 

It seems to us more than probable that in the court below the ap- 
pellant has been treated as occupying some sort of charter connec- 
tion with the officers and directors of the insurance company, and 
therefore bound by their acts done in good faith as the acts of his 
agents. To us it seems manifest that, though the company is des- 
ignated a mutual insurance company, it is in no sense such, except 
that the assured are mutually bound to each other through their 
connection with the company. By its charter, certain privileges are 
conferred upon the incorporators and their successors, who, for the 
management of their corporate affairs, are authorized to make such 
by-laws as they may deem advisable. But such laws can have no 
effect to modify contracts entered into by the corporation on the one 
hand, and persons desiring insurance on the other. The price 
agreed to be paid by the assured for the supposed benefits to be de- 
rived from his policy was his prepayment of one assessment and 
certain dues, and his undertaking to pay subsequent assessments so 
long as he should elect to retain his connection with the company, 
and through it with other policy-holders. But policy-holders were 
in no sense members of the insurance company, and had no interest 
in or power over its corporate action so long as it complied with 
the contract into which it had entered. The company agreed to pay 
to the appellant the sum of $2,000, or so much thereof as should be 
realized by one assessment on all the policy-holders, in event of the 
destruction of his property by fire, wind, or lightning. This it de- 
clined to do, but contended that by a by-law of which the complain- 
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ant had no notice (if in fact it existed at the time of the issuance of 
his policy) he was entitled only to so much as could be realized by 
an assessment upon a part of the policy-holders who had been as- 
signed to a particular class. Ifthe company, by this classification, 
put it out of its power to demand that all policy-holders should sub- 
mit to an assessment to pay the complainant’s loss, it could still 
have complied with its contract by the payment of the sum named 
in the policy, $2,000. That the company failed and refused to do 
either the one thing or the other is unquestioned. It is sought 
now to escape liability for this on the ground that by such refusal 
the officers acted in good faith, believing that the company was not 
liable. If it were true that the directors of the company were the 
agents of the complainant and other policy-holders, the principle 
invoked might have application; but it cannot be true that, if one 
party to a contract mistakenly construes it, good faith in so doing 
will relieve him from executing the contract when construed by the 
courts. Itis manifest that the complainant has not received the 
benefit of his contract, and that there is a liability on the company 
to respond to him to the full extent of his rights. The company 
being liable for the unpaid balance of $ , it remains to be de- 
termined whether the directors and members of the company who 
appropriated the assets of the company are personally liable to re- 
fund it, that it may be applied to the payment of the complainant’s 
demand. 

The Lee Mutual Insurance Company was organized under a pecu- 
liar charter. It is designated a mutual company, but it has no ele- 
ment of mutuality either in its charter or by-laws. It is in fact a 
close corporation, doing business for the exclusive benefit of its cor- 
porators. It would more properly be classed as a joint-stock enter- 
prise; but there were no stockholders, for there was no stock. It 
began business with a charter, a name, and a corps of officers, with- 
out a dollar of stock paid up or subscribed. It was a mere broker 
offering to do business in the guise of insurance company, and as- 
suming no obligation that might not be fully discharged by calling 
upon those who did business with it to subscribe certain sums to 
the payment of any loss that might occur to any policy-holder, and 
disbursing the sum so collected. Its liability to personally respond 
to the policy-holder who sustained a loss was contingent, and de- 
pended solely on its failure to perform the duty it undertook, to no- 
tify policy-holders of a loss, and to receive and distribute the funds 
which they should contribute to indemnify him who had sustained 
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the loss. The capital of the company consisted of $500, which the 
incorporators advanced to pay the expenses of putting it in opera- 
tion, and of certain assessments, called “dues,” which were to be 
paid by each policy-holder when he took out a policy, and semi-an- 
nually thereafter. This fund was appropriable to the expenses of 
the concern, and what should remain over was the property of the 
company, and as such was of course chargeable with its debts. 
After the loss had been sustained by the appellant, and after he had 
put the company in default, the officers and corporators of the com- 
pany divided this fund among themselves; thus stripping the com- 
pany of its only assets, and rendering it insolvent. 

At the time of the complainants loss there was a considerable fund 
in the hands of the company arising from advance assessments paid 
by the policy-holders. This fund was appropriated by the company 
to the payment of its privilege-taxes, and also to the payment of its 
attorneys, whom it had employed to defend it against an indictment 
preferred against it for a failure to pay the tax. Under a by-law 
adopted either in 1882 or early in 1883 (there is a conflict of testi- 
mony as to the date of its adoption), 10 per cent of all special assess- 
ments made to pay losses was also set apart and used in the payment 
of the taxes chargeable on the company. 

The appellant’s claim is that by reason of the distribution of the 
funds of the company, and by reason of the appropriation of the ad- 
vance assessments to the payment of taxes and attorneys’ fees, and 
by reason of the application of 10 per cent of the special assessments 
to the same purpose, the officers of the company are personally re- 
sponsible to him on his claim. We think this contention not well 
founded as to the uppropriation of the part of the special assessment 
fund. In this fund he has no interest. No part of the assessment 
made for his loss has been so applied. The other special assess- 
ments were made for other policy-holders. These other persons 
may have contracted with reference to the by-law which appropri- 
ated the fund. Their contracts or settlements with the company 
may have been such as to make the appropriation proper and legal. 
In any event, the complainant has no interest in the disposition that 
was made of it; and, if any injury has been done thereby of which 
any one can complain, the appellant has sustained no loss thereby. 

As to the payment of taxes and attorneys’ fees from the advance 
assessment which was appropriable to his demand, we think the ap- 
pellant may justly complain. In our view, the appellant had no in- 
terest in the claims to which the fund was applied. The company 
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held itself out to him as lawfully qualified to transact the business it 
undertook, and payment of these taxes was a necessary step to ena- 
ble it so to do. It contracted with the appellant to do certain things 
in consideration of certain fees fixed by itself. If, from these fees 
and others of like character, a greater sum had been realized than 
was necessary to defray all the expenses of the company, the gain 
would have been to the corporators; if it was insufficient, the loss 
cannot be transferred to the policy-holder, nor paid out of a fund 
not contributed for that purpose, and not owned by the company. 
We think the directors of the company and its other corporators, to 
whose use or benefit the advance assessment fund and the fund aris- 
ing from the dues paid by the policy-holders were disbursed, liable 
to complainant personally—First, because they have divided out the 
assets of the company without having first discharged its legal obli- 
gations; and, second, they have appropriated to the payment of 
debts chargeable only on the company (taxes and attorneys’ fees) 
the money to which complainant had the better right. The sums 
thus misappropriated are in excess of the sum needed to satisfy 
complainant’s demand, and he is entitled to a decree against the 
persons by whom or for whose benefit it was applied: Marr vs. 
Bank of Tennessee, 4 Cold., 471; National Trust Co. vs. Miller, 33 
N. J. Eq., 155; Curran vs. State of Arkansas, 15 How., 304; Bartlett 
vs. Drew, 57 N. Y., 587. 

Neither the sureties on the bond of the treasurer, nor Clayton, the 
president, are personally lable. The treasurer, as such, had no 
power to direct the application of the fund which he held. He was 
subject to the orders of the directors, and is protected, as treasurer, 
for any disbursement made in good faith under their direction. 
Clayton, the president, had no interest personally in the company. 
He received none of the funds distributed, nor were any applied 
for his benefit. He was a mere employe of the company, and stands 
in no contract relation with the appellant. 

Nor do we think the loss of the fund deposited in the bank can be 
visited upon the officers or corporators personally. The bank was 
in good credit at the time of the deposit; the officers seem to have 
acted in good faith, and as prudent men generally in the commu- 
nity acted in reference to their own funds. 

The position taken by counsel for the company, that the complain- 
ant cannot secure to himself the sole benefit of the fund misappro- 
priated, because others are interested therein, is not supported by 
the record. It is not shown that there are any other creditors of the 
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company, nor that any policy-holder has a claim which will not be 
met by the plan of assessing other policy-holders according to the 
practice of the company. 

Decree reversed, and cause remanded. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MICHIGAN. 


PLINSKY 


Us, 


GERMANIA F. & M. INS. c0.*) 


An insurance policy provided that, if the risk should be inereased by any 
means whatever within the control of the assured, without the consent 
of the company, the policy should be void. The property, which con- 
sisted of a stock of goods, was described as ‘contained in the first floor 
and basement of the building.” Held, that a removal of the entire prop- 
erty from the first floor to the basement would not avoid the policy, 
though the risk were increased by such removal. 

Where a policy upon a ‘‘stock of candies, confectionery, toys, fruit, and all 
such other stock as is usually kept for sale mm confectionery stores,” pro- 
vided that such policy should ‘: cease and determine if * * * fireworks 
should be kept temporarily or otherwise in the stocks of merchandise 
* * * insured herein,” it was held that, if fireworks were usually kept in 
stocks of the kind insured, the written part of the policy would control 
the printed part, and the keeping of tireworks would not avoid the 
policy. 

Plaintiff was charged with the fraudulent burning of the property. The only 
evidence upon this point was that there was a social gathering in the 
store upon the evening before the fire; that plaintiff and her husband did 
not leave the place until 3 o’clock in the morning; that the husband 
closed the store for the night, took the key with him, and that they went 
directly to their house. The fire broke out a little after 6 in the morning, 
in the basement. The evidence was clear that some one had entered the 
building. and set the property on fire, and there was no evidence that the 
building had been broken into, or that any one but plaintiff’s husband 
had the key to the outer door. Held, that there was no evidence that 
plaintiff herself was privy to the burning, and that she would not be 
affected by the fraudulent burning of the property by her husband. 


Plaintiff’s husband was asked, upon cross-examination, whether he was 
not out upon bail, charged with an assault with intent to murder. Held, 
that such question was within the discretion of the court, and its exclu- 
sion could not be claimed as error. © 


* Decision rendered, January 11, 1857. 





1888. ] Plinsky vs. Germania F. & M. Ins. Co. 


GerorGe W. Raprorp, for the Motion. 
H. H. Swan, for Plaintiff 
Brown, J. 

1. Exception was taken to the charge of the court, that if the 
plaintiff notified Duvernois, the local agent of the company in 
Detroit, that the property had been removed to the basement of the 
building, and he made no objection to such removal, the company 
could not defend upon the ground that such consent was not in- 
dorsed in writing upon the policy. This instruction may have been 
erroneous, although the authorities seem to be at variance upon the 
point; but in our opinion it is entirely immaterial, for the reason 
that the plaintiff was entitled to an instruction that, as matter of 
law, the removal of the goods to the basement was not an increase 
of risk, within the meaning of the policy. The language of the 
policy is that, “if the above-mentioned premises shall be occupied 
or used so as to increase the risk, * * * or the risk be increased 
by * * * any means whatever within the control of the assured, 
without the assent of the company indorsed hereon, the policy shall 
become void.” The first clause of this provision, that if the prem- 
ises shall be used and occupied, evidently applies only to buildings 
which have become the subject of insurancé. The ‘second provision 
must be construed in connection with the description of the location 
of the property as “contained in the first floor and basement of the 
building.” It seems to us that this was a plain stipulation on the 
part of the company that the plaintiff should deal with her prop- 
erty as she chose, within the limits of the first floor and basement. 
She had no right to remove it from the building, nor to the sec- 
ond floor of the same building, but it could not reasonably be ex- 
pected that the property would remain distributed between the first 
floor and basement precisely as it was at the time the policy was exe- 
cuted. It was undoubtedly made with reference to the general 
practice of shop-keepers bringing goods up from the basement and 
placing them for sale on the first floor, and sending unsalable or 
deteriorated goods from the first floor to the basement, although it 
is possible that the risk might be sensibly increased by such trans- 
fers. If this may be done with respect to a part of a stock, I see no 
reason why it may not be done with respect to the whole of it. It 
would hardly be claimed that if the plaintiff had desired to place 
her entire stock in the basement on sale she would not have been 
at liberty to carry it to the first floor. So, if she saw fit to with- 


draw her entire stock from sale, I see no reason to doubt that 
Vou XVII.-18. ; 
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she could send it down to the basement; there being no stipula- 
tion in the policy that any particular portion of the property should 
be kept either in the basement or upon the first floor. There can 
be no question that the insured. unless restricted in some way by 
the policy. might use, protect, and enjoy her property, as such prop- 
erty is customarily used, enjoyed, and protected; and to infer, with- 
out an express provision or necessary implication arising out of the 
contract itself or public policy demanding it, that the insured sur- 
rendered all right to make the usua! changes of or additions to her 
property as its safety or her convenience or comfort might suggest, 
is a construction too rigorous to be rational: May, Ins., 247; Jolly 
vs. Equitable Soc.,1 Har. & G., 295; Shaw vs. Robberds, 6 Adol. 
& E., 75. 

Within the literalism of the policy, the transfer of any portion of 
the goods from the first floor to the basement would be an increase 
of risk, and would avoid the policy, if the theory of the plaintiff be 
true that such removal of the entire stock had this effect: Wood, 
Ins., § 238. 

There is much force, too, in the suggestion that there was no evi- 
dence of an increase of risk by the removal of this stock to the base- 
ment. The only testimony tending in that direction was that, by 
the removal to the basement, the goods became second-hand goods. 
This would not, of itself, increase the risk of an accidental burn- 
ing; for it was not pretended that the goods were not as safe in 
the basement as upon the first floor. Conceding that it would in- 
crease the temptation to a fraudulent destruction of the property, it 
may well be replied that the company did not insure against such 
fraudulent destruction. Upon the theory of the defendant, the in- 
solvency of the plaintiff or the suspension of her business in any 
way would depreciate her stock, or, to use the words of the witness, 
“make it second-hand goods,” and thus operate to increase the risk 
of its fraudulent destruction. Upon this theory, the insolvency of 
a merchant would at once invalidate every policy of insurance upon 
his goods. It seems to us that the increase of risk contemplated by 
the policy was the introduction of new and hazardous goods, new or 
unusual methods of heating or lighting, or some other means which 
subjected the goods to an additional danger of an accidental fire. 

2. The second objection is that the court admitted testimony that 
fireworks were usually kept in stocks of confectionery and toys; and 
hence that the keeping of such fireworks did not avoid the policy, 
notwithstanding its provision that it should “cease and determine 
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if * * * fireworks shall be kept, temporarily or otherwise, in the 
stocks of merchandise * * * insured herein.” This provision, too, 
must be construed in connection with the written portion of the 
policy, which insured “her stock of candies, confectionery, toys, 
fruit, and all such other stock as is usually kept for sale in confec- 
tionery stores.” The rule in such cases is well settled that, if the 
prohibited article be usually kept in the stock insured, the written 
part of the policy shall control the printed portion, and the keeping 

of the prohibited article will not avoid the policy. The Massachu- 
setts cases are the other way, but the law is too firmly settled to be 
distured: Wood, Fire Ins., 169, 170. 

In this connection the case of Steinbach vs. Insurance Co. (13 
Wall. 183) was relied upon by the defendant. This was a suit upon 
a fire-policy upon a stock of fancy goods, toys, and other articles 
“contained in the brick building,” etc., “and now in his occupancy 
as a German jobber and importer, privileged to keep firecrackers on 
sale.” The insured not only kept firecrackers on sale, but fireworks, 
which were classed as hazardous, and for which an extra premium 
was charged. The court held the policy to have been avoided, 
apparently upon the ground that the privilege to keep the fire- 
crackers on sale was an exclusion of the right to keep other hazard- 
ous articles, notwithstanding the testimony that fireworks consti- 
tuted an article in the line of business of a German importer. In 
this particular the case is distinguished from the one under consid- 
eration. If it were not, of course I should feel compelled to follow 
it, notwithstanding its authority was repudiated by the Court of 
Appeals of New York (Steinbach vs. Insurance Co., 54 N. Y., 90), 
and has been gravely doubted by other courts: See Stout vs. In- 
surance Co., 12 Fed. Rep., 554. If there had been a special pro- 
vision in the written portion of the policy, permitting certain haz- 
ardous articles to be kept, we should have held, following this case, 
that there was an implied prohibition of other hazardous articles, 
upon the familiar principle, expressio unius est exclusio alterius. 
But we think that the undisputed testimony that fireworks were 
kept as an ordinary portion of a stock of confectionery and toys was 
clearly admissible. 

3. There was no error in the instruction that there was no testi- 
mony connecting the plaintiff with the burning of the property. 
The only evidence upon this point was that there was a social gath- 
ering in the store upon the evening before the fire; that the plaintiff 
an her husband did not leave the place until 3 o’clock in the morn- 
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ing; that the husband closed the store for the night, took the key 
with him, and that they went directly to their house. The fire 
broke out a little after six in the morning, in the basement. The 
evidence was clear that some one had entered the building, and had 
set the property on fire, and there was no evidence that the building 
had been broken into, or that any one but the plaintiff's husband 
had the key to the outer door. The jury were instructed that, 
although there was evidence sufficient to be submitted to them that 
the husband had burned the property, it ‘was not material in ‘this 
case, as there was no evidence to connect the plaintiff with it,—to 
show that it was done with her assent or connivance; and that 
plaintiff would not be affected by the fraudulent burning of the 
property by her husband. Whether he set the fire before he left 
the building, or returned there after having gone to his house, was 
immaterial, without some evidence connecting her with the arson. 
While the facts were such as to excite a grave suspicion of the 
wife’s counivance, they were not such as to legally entitle this de- 
fense to be presented to the jury. There can be no question of the 
legal proposition that the wife is not chargeable with the fraudulent 
conduct of her husband, notwithstanding he may have been her 
agent in the management of the property and the conduct of her 
business. 

4. There was no error in ruling out the question to the witness 
Plinsky, whether he was not out upon bail charged with an assault 
with intent to murder. Whether such a question should be per- 
mitted or not we think was in this discretion of the court, and its 
exclusion cannot be claimed as error. 

The motion for a new trial must be denied. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


TYLER 
Us. 
ODD FELLOWS’ MUT. RELIEF ASS’N er at.* 


The insured had designated his wife as the beneficiary of an insurance in a 
benevolent society organized for the purpose of rendering pecuniary aid 
to the families of deceased members or to their heirs. The by-laws pro- 
vided that the money should be paid to the person designated in the mem- 
ber’s application or last legal assignment, provided such person was an 
heir or member of his family; also that if the person so designated should 
have died the money which would have been so paid, shall be payable to 
the widow of the designator for herself and his minor children, or if there 
be no widow, to the guardian of such children, or if there be no widow or 
children, to his heirs. 

Held, That the wife designated as beneficiary, having subsequently become di- 
vorced, was no longer a member of his family and was not entitled to the 
money. It belonged to his only son as his heir. 

Held, That a subsequent designation of a sister of the member was _ ineffec- 
tual, she not being a member of his family or dependent upon him. 

Held, That a receipt given by the guardian of the son in full of all demands 
upon the payment to him of a portion of a claim which he ignorantly sup- 
posed was all to which he was lawfully entitled, was no bar to a recovery 
of the balance to which he was entitled by reason of the failure of the 
claims of the divorced wife and sister. 


A. M. Copgzanp, for Plaintiff. 
E. H. Larsrop ard D. E. Wessrer, for Defendanis. 
Know tron, J. 

Previous to July 16, 1880, L. Eckford Tyler, the plaintiff's father, 
had become a member of Classes A and C of the defendant associa- 
tion, and had designated his wife, Etta A. Tyler, now Ruelta A. 
Massure, one of the defendants, as his beneficiary in Class A, and 
his son, the plaintiff, as his beneficiary in Class C, and thereby each 
of said beneficiaries became entitled under the defendant’s act of 
incorporation, and its by-laws, to receive, after his death, the sum of 
$1,000. On the fourth day of February, 1885, his wife obtained a 
divorce from him, and the first question of the case is whether she 





* Decision rendered, October 20, 1887. 
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thereby lost her rights as his beneficiary. The defendant corpora- 
tion was organized under an agreement of association, “ for the pur- 
pose of defraying the expenses of the sickness and burial of its 
members, and rendering pecuniary aid to the families of deceased 
members, or to their heirs.” The by-laws of the corporation provide 
that, after payment of the expenses of the funeral and of the last 
sickness, “the balance shall be paid to the person or persons desig- 
nated by the member in his application for membership, or last 
legal assignment, provided such person or persons are heirs or mem- 
bers of the decedent’s family;” also that, “if either of the persons 
so designated shall have died, the sum which would have been paid 
to said decedent’s assignee, had he been living at the time of the 
member's death, shall be payable to the widow of the designator, for 
the use of herself and his minor children, if any, or, if he have no 
widow, it shall be payable to a guardian or trustee, appointed for 
said children,” and that, “if the designator leave no widow or chil- 
dren or assignee, then it shall be payable to his heirs.” The princi- 
pal object of the association manifestly is to provide after the death 
of any of its members for those nearest to them whom they leave 
behind. Each of the several expressions, touching the persons to 
whom the moneys are to be finally paid, has reference to the relation 
of such persons to the member at the time of his death. The lan- 
guage in the agreement of association, “to the families of deceased 
persons or to their heirs,” the proviso limiting payments upon desig- 
nations to “heirs or the members of the decédent’s family,” and the 
word “widow,” in the next clause, are inconsistent with any other 
interpretation. Assuming, then, but not deciding, that the validity 
of a designation is to be determined at the outset with reference to 
the relation then existing between the member and his beneficiary, 
we think, to make it available, after his death, there must then be a 
relation to the deceased such as it contemplated by the agreement 
of association and the by-laws relating to payment. And this view 
is strengthened by a consideration of the statute under which the 
corporation was organized: Pub. St., ec. 115, § 8; Elsey vs. Relief 
Ass’n, 142 Mass., 224. 

At the time of the death of L. Eckford Tyler, his former wife, 
Etta A. Tyler, was not a member of his family, nor one of his heirs, 
but her connection with him had been severed by the divorce. We 
therefore think she had lost her rights under the designation of her 
former husband, and was not entitled to anything from the defend- 
ant corporation after his death. 
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The attempted designations to Emily Jane Cook, a sister of the 
deceased, who was not a member of his family nor dependent upon 
him, were invalid for the reasons set forth in Elsey vs. Relief Ass’n, 
supra. 

The plaintiff, being his only son and heir at law, was entitled, 
either in that relation or as his designated beneficiary, to the entire 
fund in each class, and it becomes unnecessary to consider whether 
any of the attempted changes in designation were sufficiently ap- 
proved by the defendant corporation. 

But the defendants claim that the plaintiffs right to receive the 
balance has been barred by the acts of his guardian. This claim 
suggests two questions: Is the plaintiff concluded by a written con- 
tract? Is he barred by an estoppel in pais? His guardian, Reuben 
Waterman, acting under an appointment in Connecticut, had an in- 
terview with the president of the defendant corporation, in which he 
informed him that he thought the plaintiff was entitled to $2,000. 
Defendant’s said officer did not dispute that he was entitled to $500, 
but claimed that the balance belonged to Emily Jane Cook. It is 
fairly to be inferred from the report that said Waterman yielded 
readily to said claim, believing it to be wellfounded. There is noth- 
ing to indicate that he made any further assertion of his right, or 
that there was any controversy between the parties. Thereupon he 
was paid $500, and he signed, as guardian, a receipt for said sum, 
containing these words: ‘ Which I hereby acknowlege to be in full 
of all demands or claims against said association which I now hold, 
or to which I may be entitled, as the assignee of L. E. Tyler, now 
deceased, and who was a member in Class C in said association at 
the time of his death.” Without considering whether a Connecticut 
guardian could bind his ward by a contract relating to property 
here, and assuming this to be in form a contract, and not in mere 
admission, we are of opinion that there was no consideration for an 
agreement not to claim the balance of the $2,000 to which the plaint- 
iff was entitled. It is well settled that the payment of a part for the 
whule of an ascertained and liquidated debt, is not a sufficient con- 
sideration to support a promise to accept it as a full payment and 
satisfaction: Harriman vs. Harriman, 12 Gray, 341; Perkins vs. 
Lockwood, 100 Mass., 249; Curran vs. Rummell, 118 Mass., 482. 
Where a controversy is compromised, or where a claim is for un- 
liquidated damages, and the parties fix a sum which one agrees to 
pay, and the other to receive, as a final settlement of what was before 
undetermined, the rule is different. In such a case the agreement 





280 Report of Decisions. [ April, 


of each is a good consideration for that of the other. The writing in 
this case was apparently made under a mistake. The parties evi- 
dently supposed that the attempted designations of said Cook were 
valid, and that the plaintiff had no right to anything from Class A. 
The word “assignee” relates to his connection by designation, and 
the description of the claim refers to Class C alone. In any event, 
therefore, the writing can only apply to the claim under the certifi- 
cate in Class C, and for the reasons above stated we think it cannot 
prevent the plaintiff's recovering the unpaid balance in that. 

It remains to inquire whether the plaintiff is estopped, by the con- 
duct of his guardian, from maintaining this bill. An estoppel re- 
sults from conduct which was intended to induce and has induced 
another to act to his disadvantage. It can only come from a suc- 
cessful effort to get one to change his situation: Plumer vs. Lord, 
9 Allen, 455; Andrews vs. Lyons, 11 Allen, 349; Turner vs. Coffin, 
12 Allen, 401; Carroll vs. Railroad Co., 111 Mass., 1. The act of the 
corporation, by which its situation was changed to its detriment, and 
which is relied on as a foundation for an estoppel, was the payment 
of $1,500 to Emily Jane Cook. It does not appear that Waterman 
had a willful design to induce this act. On the other hand, the cor- 
poration seems to have proposed, and Waterman to have merely ac- 
cepted, the payment to himself. It prepared a writing, and sent it 
to him for his signature. He signed and returned it, and the draft 
was then sent him by mail. He passively assented to the arrange- 
ment which the corporation suggested. There is nothing to indi- 
cate that he received the plaintiff's money, and signed the receipt 
with a view thereby to induce the making of a payment to said Cook. 
He seems rather to have understood that the corporation had de- 
cided for itself its action with reference to her, as well as to himself 
and to have had no purpose beyond getting what he supposed be- 
longed to his ward. If the plaintiff could have been estopped by 
conduct of his guardian in a transaction of this kind, outside of the 
state of his appointment, which we do not intimate, an essential ele- 
ment of estoppel was wanting, and this defense cannot vrevail. 

The divorce having deprived the defendant Massure of her inter- 
est in the fund, and the designations to the defendant Cook being 
inyalid, and nothing having occurred to bar a recovery by the plaint- 
iff of the balance of the money belonging to him, there must be a 
decree in his favor against the defendant corporation for the sum of 
$1,500, and interest from August 15, 1885; and as to the defendant 
Massure the bill may be dismissed. Decree accordingly. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


TOWNE } 


Us. ? 
SPRINGFIELD FIRE & MARINE INS. co.*) 


Overestimates in the proofs of the value of goods destroyed do not vitiate the 
policy if not fraudulently made. 


The policy required that in case of loss a written statement should be ren- 
dered setting forth the value of the property insured, the interests of the 
insured, other insurance in detail, the purposes for which and parties by 
whom the building was used, and that the books and vouchers might be 
examined. 

Hild, Thata neglect or refusal to make a detailed statement of the property 
lost would not of itself defeat a claim, though it might be evidence of an 
attempt to defraud, and it cannot be objected to the sufficiency of a proof 
that it does not give values or quantities in detail. 


A statement of the description of the property in the other policy covering it 
is setting forth the other insurance in detail. 


The policy was specific on goods in a store-building and on goods in an old 
store. The goods in the latter were not covered by other insurance. 


Held, That the company was entitled to separate statements regarding the 
goods, the use, and the occupancy of each store. 


Cuas. A. Brenig, for Defendant. 


©. L. Garpyer, for Plavntiff. 
Fiep, J. 


The referee overruled the objections of the defendant to the ad- 
mission of the proof of loss as evidence, having found that the 
“ plaintiff did not willfully swear falsely in his said proof,” and ruled 
that it “was sufficient,” and this is the question of law raised by this 
appeal. The plaintiff inserted at the end of the proof of loss that 
“any other information that may be required will be furnished on 
call, and considered a portion of these proofs;” but it does not dis- 
tinctly appear that any other information was called for. The proof 
of loss contains the provisions of the policy describing the subject 
of the insurance, and the corresponding provisions of another pol- 
icy taken out by the plaintiff in another company,— other insurance 


* Decision rendered, January 7, 1888. 
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being permitted; and it purports to give the “actual cash value of 
each specific subject thus situated, and insured under the aforesaid 
policies, at the time of loss, and the actual loss and damage by said 
fire on the same, and for which claim is hereby made,” by which it 
appears that, except articles of the estimated value of $13.66, the 
claim was for a total loss. For a more particular statement, the 
proof refers to Schedule A, annexed. Schedule A contains, in the 
first clause, “stock and fixtures in Hardwick store, as per account 
taken, $6,135.00,” and follow a few small items of goods bought and 
sold, and of goods saved, making the whole loss $5,862.92. The 
referee has found that the goods were totally consumed by fire, “ ex- 
cepting about $13.66 worth.” 

The objections taken to this proof are that it was fraudulently 
false in the amount stated; did not specify in which of the two 
buildings mentioned in the policy the goods insured were, or the 
amount destroyed in either, and did not give any quantities or items 
in detail; and that, as there was other insurance on the property 
not concurrent, the extent of the claim on the defendant did not ap- 
pear by the proof. The referee has found as a fact that the proof was 
not fraudulently false in the amount stated, and this disposes of the 
first objection. The policy provides that it shall be void “if the in- 
sured shall make any attempt to defraud the company, either be- 
fore or after the loss;” but overestimates of value in the proof of 
loss, which are not fraudulently made, do not avoid the policy, or 
make a proof of loss insufficient to satisfy the condition precedent of 
the policy that the insured shall render a statement of his loss in 
writing, before the company shall be liable to pay the amount in- 
sured: Little vs. Insurance Co., 123 Mass., 380-385. The policy 
was the Massachusetts standard policy, and it provided that, “in 
case of loss or damage under this policy, a statement -in writing, 
signed and sworn to by the insured, shall be forthwith rendered to 
the company, setting forth the value of the property insured; the in- 
terest of the insured therein; all other insurance thereon in detail; 
the purposes for which, and the persons by whom, the building in- 
sured, or containing the property insured, was used; and the time 
at which, and the manner in which, the fire originated, so far as 
known to the insured. The company may also examine the books of 
account and vouchers of the insured, and make extracts from the 
same.” 

The defendant insured $1,800 on plaintiffs stock of goods “in 
two-story, frame dwelling and store building;” “$100 on his furni- 
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ture and fixtures therein;”’ and “$200 on his goods stored in old 
store situated five feet north of new store.” The referee finds that 
the principal building was wholly occupied by the plaintiff as a store: 
and dwelling, and that ten feet from this building “was an old 
store-building furmerly used by the plaintiff as a store, the upper 
part of which was occupied by an undertaker, but in the basement 
of which, as the plaintiff testified, was “about $300 worth of the 
plaintiff's goods,” which were totally consumed. The proof of loss 
states that “the building insured, or containing the property de- 
stroyed or damaged, was occupied in its several parts” “by Henry 
G. Towne for store and dwelling.” The policy does not in terms 
require a statement of the value of the property insured in detail, or 
a particular statement of the value of the property; and if it be con- 
ceded that from the nature of insurance, and from the provision 
that the company “shall either pay the amount for which it shall be: 
liable, or replace the property with other of the same kind and 
goodness,” the company could properly require a statement in de- 
tail of a stock of goods, if the plaintiff could reasonably furnish such 
a statement, still a neglect or refusal to furnish a detailed statement 
would not of itself defeat the plaintiff's claim, or make the proof of 
loss insufficient; at most, it would only be evidence of an attempt to 
defraud the company. It is not found that the plaintiff refused to 
permit an examination of his books and vouchers, or that his books 
and vouchers were not all consumed by the fire, or that the plaint- 
iff could have submitted a more specific statement of his loss, or that 
the plaintiff fraudulently withheld any information, or attempted to 
defraud the company. The objection that the proof does not give 
quantities or values in detail cannot avail the defendant: Clement 
vs. Assurance Co., 141 Mass., 298, 301, 5 N. E. Rep., 847; Wyman 
vs. Insurance Co., 1 Allen, 301; Harkins vs. Insurance’Co., 16 Gray 
591; Fowle vs. Insurance Co., 122 Mass., 191, 196; Bumstead vs. In- 
surance Co., 12 N. Y., 81; Catlin vs. Insurance Co., 1 Sum., 434; 
McLaughlin vs. Insurance Co., 23 Wend., 525; Norton vs. Insurance 
Co., 7 Cow., 645; O’Connor vs. Insurance Co., 31 Wis., 160. As the 
plaintiff set out in his proof an exact copy of the description of the 
property insured by the other policy which he had obtained, he 
complied with the requirement that the statement of loss should set 
forth “all other insurance thereon in detail.” Ifthere was any dif- 
ficulty in applying the two policies to the loss, it was occasioned by 
the want of particularity in describing the goods lost, and the build- 
ings in which they were, when the fire occurred. 
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The most formidable objection is that the proof of loss did not 
distinguish between the goods in the principal store, and the goods 
in the “old store.” From the statement in the proof of loss, with the 
schedule annexed, it appears with reasonable certainty that the 
plaintiff made claim for a loss of his whole stock and fixtures in 
Hardwick store, excepting goods saved, of the value of $13.66, and 
that these were situated and insured as expressed in the policy; and 
from the policy it appears that the old store was used as a place of 
storage for goods belonging to the stock which was kept for sale in 
the new store. But in the description which is contained in the 
proof of loss of the building “containing the property insured ” 
there is no reference to the old store; and the statement of “the 
purposes for which, and the persons by whom,” the building was 
used, indicates that the plaintiff had in mind only the new store. 
As the award is for $1,924.22, with interest from November 1, 1883, 
it is plain that the referee must have awarded something for the 
loss of goods in the old store, because the insurance on property 
situated elsewhere amounts to only $1,900, and the date of Novem- 
ber 1st is properly taken as the time when interest would begin to 
trun; being about 60 days from the time when'the proof of loss was 
submitted. 

By the policy, the goods in the old store were made a distinct 
subject of insurance, and these goods were not covered by the other 
insurance. The defendant, therefore, had an interest in knowing the 
amount of the damage to the goods in the old store. We think 
that the old store must be considered as a building distinct from 
the new store, and that the proof of loss should have contained a 
statement of the amount of the damage to the goods in the old 
store, and the purposes for which, and the’ persons by whom, this 
building was used, and that this has not been done. This particu- 
lar defect concerns only the insurance upon the goods in the old 
store, and may not have been seasonably called to the attention of 
the plaintiff, and the defendant’s conduct may have been such as to 
constitute a waiver, or may estop it from making this objection; but 
there are no facts found by the referee from which such inferences 
can be drawn as matter of law, and the referee has found generally 
that the defendant has not waived its right to have such a proof of 
loss as is required by law. For this reason the judgment must be 
reversed, and the report recommitted to the referee. See Cumber- 
and vs. North Yarmouth, 4 Greenl., 459. So ordered. 
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SUPREME COURT OF SOUTH CAROLINA. 


MACAULEY et at. 
Us. 


CENTRAL NATIONAL BANK.* 


A policy was issued to the wife upon the life of her husband, payable to the 
wife and her two children named, share and share alike, or their legal 
representatives. The husband prior to his death gave the policy toa bank 
as collateral security for a loan. 


Held, In an action against the bank to recover the policy after the death of 
the insured, that one of the children having died in infancy prior to the 
death of the husband, the latter had an interest as heir in the infant’s 
share, which he could assigu verbally as well as in writing. 

Wiruerspoon, Special J. 

On the twenty-seventh day of July, 1866, the New York Life In- 
surance Company, in consideration of a certain amount of premium 
then paid by Rachel T. Macauley, and the further payment of a simi-. 
lar amount on the first day of July of each succeeding year, for nine 
years, issued a policy for $5,000, upon the life of Allan Macauley, 
husband of the said Rachel T., in which policy said company, upon 
the death of the said Allan Macauley, agreed to pay the sum assured, 

“to the said Rachel T., Christina E., and J. T. Macauley,—share and 

share alike,—or their legal representatives.” Christina E. and J. T.. 

Macauley, named in said policy, were children of Allan and Rachel | 

T. Macauley. J. T. Macauley (hereinafter referred to as John T. 

Macauley), one of said beneficiaries named in said policy, died in in- 

fancy during the month of December, 1866, after said policy was is- 

sued. The last premium due on said policy was paid in 1876. Allan 

Macauley was a member of the firm of Stenhouse & Macauley, cottun 

brokers, and the defendant furnished said firm with money to buy 

cotton. It appears that said firm owed the defendant, by over-drafts, 

October 3, 1884, the sum of $687.01. Allan Macauley died Decem- 

ber, 1884. Prior to his death, Allan Macauley deposited the policy 

of insurance aforesaid with the defendant, as defendant claims, un-- 
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der an agreement with defendant, that said insurance policy should 
‘be held by defendant as a pledge for the payment of the over-drafts 
due by Stenhouse & Macauley as aforesaid. After the death of 
Allan Macauley, the plaintiffs demanded the policy, and defendant 
refused to deliver the same, until the indebtedness of Stenhouse & 
Macauley, by over-drafts, as aforesaid, was paid to said defendant. 
The plaintiffs instituted the above-entitled action to recover the pos- 
session of the life-insurance policy aforesaid, together with damages 
for the alleged unlawful withholding of the same by defendant. The 
‘defendant interposed a demurrer to the complaint: (1) Because it 
appears upon the face of the complaint that the complaint does not 
state facts sufficient to constitute a cause of action. (2) Because 
there is a defect of parties plaintiff, in the omission of the names of 
the representatives of Allan Macauley and John T. Macauley. The 
demurrer was overruled, the defendant was allowed to answer, and, 
under an order of court, defendant turned over the insurance policy 
to plaintiffs, and plaintiffs deposited $850 of the proceeds thereof 
with the clerk of court, to await a final decision of the case, as re- 
quired by said order. No exception was taken to the order overrul- 
ing defendant’s demurrer. 

Under these circumstances, and at a subsequent term of court, the 
cause came on to be heard by Judge Fraser and ajury. The jury 
rendered a verdict for plaintiffs for $360.53. After referring to the 
former order in the cause requiring the deposit by plaintiffs of $850 
with the clerk, the presiding judge passed an order directing the 
clerk to pay defendant $489.47, and to plaintiffs the balance of the 
fund in his hands, on account of the judgment to be entered up in 
this case. From this order, and the rulings and charge of the cir- 
cuit judge, the plaintiffs appeal. 

The first and second exceptions allege that the circuit judge erred 
in admitting the testimony of W. B. Stanley, president, and J. H. 
Sawyer, cashier, of the Central National Bank, the defendant, as to 
transactions and communications with Allan Macauley, deceased, 
with reference to the policy sued upon. These exceptions are taken, 
and are to be considered, under section 400 of the Code. Plaintiffs 
are not prosecuting this action in any of the representative capaci- 
ties referred to in said section, and we fail to see any ground upon 
which said-exceptions can be sustained. 

The third exception alleges that his honor erred in charging: the 
jury, “that when John T. Macauley, the infant, died, he had a vested 
interest, which went to his heirs at law, and the father, being one of 
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said infant’s heirs, was entitled to an interest of the child’s share.” 
This exception raises the real issue between the parties to this ac- 
tion, to wit, the effect of the death of the infant beneficiary, John T. 
Mecauley, on his share or interest in the policy; that is to say, 
whether such interest survived to the other beneficiaries, as con- 
tended by plaintiffs, or went to the deceased distributees, as con- 
tended by defendant. 

In construing the policy under consideration, the circuit judge 
charged the jury, in substance, that the policy, when delivered, and 
the money to become due under it, belonged to the beneficiaries 
named <n the policy; and the interests of said beneficiaries then be- 
came vested, subject to be defeated, only, by the non-payment of 
future premiums; that when John T., the infant, died, he had a 
vested interest, which went immediately to his distributees; that the 
words “legal representatives,” in the policy, meant executors and 
administrators. The judge left to the jury to decide, as matter of 
fact, whether or not Allan Macauley assigned, pledged, or delivered 
the policy to the defendant, to secure the over-drafts due said de. 
fendant by Stenhouse & Macauley. 

In support of the third exception, appellants’ counsel cites the 
case of Robinson vs. Duvall, decided by the Court of Appeals of 
Kentucky in 1881. See 12 Reporter, 466. In that case the sum as- 
sured, under the terms of the policy, was payable to the wife and 
children, or their legal representatives. The court held in that 
case that, upon the death of a beneficiary, his share passed to the 
surviving beneficiaries. We do not think that the case cited and 
relied upon by appellants is applicable, as there is a material dif- 
ference between the provisions of the policy in that case for the 
beneficiaries, and the policy under consideration. The policy un- 
der consideration provides for the payment of the sum assured to 
certain persons by name, “share and share alike, or their legal rep- 
resentatives.” We think that this provision in the policy under 
consideration excludes the theory of survivorship among the bene- 
ficiaries, contended for by appellants, and that the circuit judge 
did not err in his charge to the jury as alleged in the third excep- 
tion. Plaintiffs requested the judge to charge the jury to the ef- 
fect that neither Allan Macauley, nor his administrator, could take 
any interest under the terms uf the policy, and that the interest 
of the infant, John T., at bis death, went to plaintiffs, the other 
beneficiaries named in said policy. The fourth, fifth, sixth, and 
eighth exceptions allege that the judge erred in refusing to charge 
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as requested. The seventh exception alleges that the judge erred 
in refusing to charge, as requested: “That, if Allan Macauley in- 
herited an interest in said policy, he could not assign that inter- 
est verbally, but it must be done in writing.” This exception can- 
not be sustained. We do not think that the circuit judge erred, 
either in his charge, or in refnsing to charge the jury as alleged 
in plaintiffs’ exceptions. 

The matter of administration upon the estate of the deceased 
beneficiary, John T. Macauley, referred to in appellants’ argument, 
was disposed of in the circuit court without exception, and cannot 
be considered by this court. ° 

The judgment of this court is that the judgment of the circuit 
court be affirmed. McIver, J., and Norton, Sp. J., concur. 


UNITED STATES CIRCUIT COURT. 
SOUTHERN DISTRICT OF NEW YORK. 
HANKINSON 
vx, 
PAGE.* 


The interest of an heir at law of a deceased member of a benevolent associa- 
tion, in a sum to be raised and paid by the association on the death of a 
member, is attachable in New York, where common law and equity juris- 
diction are blended in one tribunal. Sa 

A. was a member of a benevolent association, which at the time of his death 
had not issued any policy.of insurance upon his life, but was under a con- 
tract liability to his heirs at law to assess upon and collect from the sev- 
eral members of the association the sum which each member had agreed 
to pay on the death of another member. A levy under a warrant of at- 
tachment against P., one of such heirs at law, was made by leaving a 
copy of the warrant and notice with the association, Held, a due service, 
and that the sheriff was not obliged to take into his actual custody a cer- 
tificate of membership in such association, which had been delivered by 
the association to A.; it not being an evidence of debt, like a bond, note, 
or other instrument for the ae of money, and not falling within the 
category of section 649, Code Civil Proc. N. Y., requiring the sheriff, in 
making a levy under a warrant of attachment, to take it into his actual 
custody. 


* Decision by Wallace, J., June 16, 1887. 
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SUPREME COURT OF INDIANA. 
Appeal from the Marion County Superior Court. 


CONTINENTAL LIFE INS. CO. 
vs, 


NETTIE YOUNG.* } 


The defense was that the insured had falsely stated in his application, which 
was a warranty, that he had no disease of the kidneys, whereas he had 
Bright’s disease. - 


Held, That where the evidence as to the existence of the disease was conflict- 
ing, the verdict of the jury must stand, unless the evidence in support of 
the finding is of such character that to believe it would involve an ab- 
surdity or impossibility. 

Held, That it was not error to refuse to instruct that a physician’s certificate 
as to death being due to Bright’s disease, might be considered as tending 
to support the theory that insured had the disease at date of application. 


An ailment’ which produces no disorder and of the presence of which the 
person affected is unconscious, can hardly be deemed a disease within the 
policy. 

The court had discretion to excuse the jury from answering a purely hypo- 
thetical question demanding scientific skill in order to answer it. 


Fincn & Finca, for Appellant. 
Carter & Binrorp, for Appellee. 
Mrrcxett1, C. J. 

Nettie Young sued the Continental Life Insurance Company to 
recover the amount alleged to be due her ona policy of life-insur- 
ance, issued on the 13th day of June, 1883, on the life of Christian 
Young, the plaintiff's husband. The complaint alleges that the 
death of Christian Young occurred on the 4th day of August, 1883, 
and that all of the conditions of the policy had been duly kept and 
performed on the part of the plaintiff and the assured. The com- 
pany defended on the ground that there had been a breach of the 
warranties contained in the application and policy, in that, by his 
answer to certain questions propounded in the application, the as- 
sured had represented among other things that he then had no dis- 


* Decision rendered, January 25, 1888. 
VoL, XVII.—19. 
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ease of the kidneys, or of the urinary or generative organs, when 
the truth was that, before and at the time of making the applica- 
tion, he was afflicted with a disease known as “ Bright’s disease,” 
which rendered insurance on his life more than ordinarily hazardous. 
There was a trial and verdict for the plaintiff. 

The only controverted question was whether or not the insured 
was afflicted with Bright’s disease at the time he made and signed 
his application for insurance. Upon this point the evidence was 
conflicting. The plaintiff below introduced evidence tending to 
show that the assured was at the time in robust health and free 
from disease or ailment, while the insurance company produced a 
medical witness who testified that a short time prior to the making 
of the application, he subjected the urine of the assured to a chemi- 
cal and microscopical examination, and in that manner had found 
out that he was afflicted with Bright’s disease, in a stage so far ad- 
vanced as to be incurable. There was other evidence supporting 
the theory of the defense. The plaintiff, on the other hand, pro- 
duced medical witnesses in rebuttal, who testified that all the symp- 
toms relied on to indicate the presence of Bright’s disease, as _testi- 
fied to by the doctor who made the examination, might be produced 
by and result from other and merely temporary causes, such as a 
cold affecting the organs involved, and the like. Apparently reliable 
testimony was also given to the effect that it was practically impos- 
sible to determine satisfactorily from one examination whether or 
not a patient had Bright’s disease, or some other less aggravated 
malady of a similar but temporary character. Taking all the evi- 
dence together, and it fairly becomes a question for the determina_ 
tion of the jury whether or not the defense was sustained. We agree 
that whenever it can be said that there isa clear and convincing 
proof of an essential fact, contrary to the finding of the jury, and 
that the verdict is without any evidence fairly tending to sustain it, 
the verdict ought not to stand: Stringer vs. Insurance Co., 82 Ind., 
100; Norwood vs. Harness, 98 Ind., 134, and cases cited. This can- 
not be said of the present case. 

It is contended, however, that the evidence, if there is any, in sup- 
port of the finding, is clearly and conclusively contradicted, and that 
hence a new trial must be ordered. That the evidence which tends 
to support the finding may be contradicted does not justify this 
court in ordering a new trial. Where competent evidence appears 
in the record, which if believed, necessarily tends to support the 
finding, unless the evidence relied on is of such a character as that 
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to believe it would necessarily involve an absurdity in reason, or an 
impos ibility according to the very nature of things, this court can- 
not say, however much such evidence may be opposed by other tes- 
timony, that it is conclusively contradicted. The impracticability of 
applying a rule such as that contended for was very clearly demon- 
strated in Railroad Co. vs. Husselman, 65 Ind., 73. 

In its sixth instruction, the defendant asked the court to charge 
the jury, in substance, that if the certificate of the death of the as- 
sured made by the attending physician, and furnished to the com- 
pany by the plaintiff or her son, contained a statement to the effect 
that the assured died of Bright’s disease, then such statement might 
be considered by the jury as tending to support the theory that the 
assured was afflicted with that ailment at the time he signed the ap- 
plication for insurance. The court declined so to charge, but, as 
pertinent to that subject, instructed the jury that if the certificate 
mentioned contained a statement of the disease of which the assured 
died, the jury might regard such statement as true. In our opinion, 
the company had no reason to complain of the refusal to give the 
charge requested. The inference to be drawn from the statement 
in the certificate of the attending physician,.concerning the imme- 
diate cause of the death of the assured, was a proper subject for 
argument to the jury, but it was manifestly not a question of law 
for the court to instruct the jury upon, and direct them as to what 
the certificate tended to prove outside of the facts recited on its face: 
Insurance Co. vs. Buchanan, 100 Ind., 63. 

In its 5th instruction to the jury the court charged to the effect 
that if the assured had, at the time of making his application, some 
affection or ailment of some one or more of the organs inquired 
about in the application, which ailment was of a character so well 
defined and marked as materially to derange for atime the functions 
of such organ, such ailment, whether known to the assured or not, 
would avoid the policy; to which was added: “And this would be 
so with reference to Bright’s disease of the kidneys, if it was such a 
disease as I have just mentioned.” So much of the charge as is 
quoted above is said to be fatally erroneous. In this we do not con- 
cur. The instruction in its general scope, is strictly in harmony with 
the law as announced. In Insurance Co. vs. Trust Co. (112 U. S., 
250, 5 Sup. Ct. Rep., 119) and other well-considered cases, and, in 
view of the evidence given, the concluding sentence was not objec- 
tionable: Cushman vs. Insurance Co., 70 N. Y., 72. If at the time 
the assured made his application for insurance he had no functional 
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disorder, involving the organs about which inquiry was made, it is 
difficult to perceive how he could have been affected with Bright’s 
disease of the kidneys if, as the testimony tends to show, the pres- 
ence of that disease, is manifested by functional disorder. An ail- 
ment which produces no disorder, and of the presence of which the 
person affected is unconscious, can hardly be said to be a disease 
within the meaning of an insurance contract. We are of opinion ~ 
that the company has no just ground of complaint growing out of 
the giving or refusing of charges. 

The fourth interrogatory submitted by the defendant below re- 
quired the jury to answer a purely hypothetical question relating to 
chemical and microscopical tests of the urine, and the diseases in- 
dicated by such tests under certain supposed conditions. After the 
jury had retired they notified the court of their inability to answer 
the above interrogatory. Thereupon the court, of its own motion, 
withdrew it from the jury over the defendant’s objection. 

There was manifest impropriety in submitting the interrogatory in 
question to the jury in the first place. It could only have been an- 
swered by men skilled in the sciences to which it pertained, and the 
application of those sciences to the discovery of disease, and, when 
answered, the answer would have been merely evidentiary. It was 
within the discretion of the court to withdraw it from the jury upon 
being apprised of its nature, and that the jury were unable to an- 
swer it. 

Concerning certain questions made upon rulings of the court in 
respect to the admission of evidence, it is only necessary to say we 
have considered the questions and find no error. 

The judgment is affirmed with costs. 
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SUPREME COURT OF ILLINOIS. 
Appeal from Appellate Court, First District. 


COMMERCIAL UNION ASSURANCE CO. 
vs, 
J. YOUNG SCAMMON.* 


An appellate court in Illinois may render a final judgment contrary to the 
finding of the jury in the court below where the evidence was such that 
the court below would have been warranted in direc ting a contrary find- 
ing, but failed to do so. But in such case the appellate court must recite 
in its final judgment the facts concerning every material issue submitted 
to the trial court. 


When it was contested in the trial court whether a subsequent policy had not 
been issued to another party in the place of the policy in suit, a final 
judgment by the appellate court based on other issues, but containing no 
indication that this question had been considered, was erroneous. 


Scortetp, J. 

This was an action in the Circuit Court of Cook County on a pol- 
icy of fire-insurance. The issues were tried, by agreement of parties, 
by the court, without the intervention of a jury, and judgment was 
rendered for the defendant. The plaintiff appealed to the appellate 
court of the first district, and that court reversed the judgment of 
the circuit court, and rendered final judgment for the plaintiff. 
This appeal is from that judgment. Appellant contends that the 
judgment is void, because the court had no authority to render a 
final judgment contrary to the finding of the court acting in the 
place of the jury. It is provided by section 81, of the amended 
practice act (2 Starr & C.,c. 110) that “in all cases of appeal and 
writ of error the supreme court or appellate court may give final 
judgment, and issue execution, etc., etc.” Itis not denied that this 
language is broad enough to justify the judgment as rendered; but 
it is contended that it cannot have been intended by the General 
Assembly to authorize final judgment to be rendered contrary to the 


* Decision rendered, January, 19, 1888. 
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verdict of the jury, because that would be to deny to the party the 
right of trial by jury, as guarantied by section 5, art. 11, of the 
present constitution. But that guaranty is simply of the right of 
trial by jury, as it was enjoyed at the adoption of the constitution: 
Pryor vs. Irving, 14 Ill, 171. The question of fact, when there is in 
the evidence a real controversy of fact, must be tried by the jury, 
but it is for the court to say whether evidence offered is pertinent 
to the issue, and, also, whether there is sufficient evidence before 
the jury to present an issue of the fact, under the pleadings, and, if 
there shall not be, to direct what verdict shall be returned: Bar- 
telott vs. Bank, 119 Ill, 259,9 N. E. Rep., 898; Railway Co. vs. 
O’Connor, 115 Ill, 254,3 N. E. Rep., 511; Simmons vs. Railroad 
Co., 110 Tll., 340; Frazier vs. Howe, 106 Ill, 563; Randall vs. Rail- 
road Co., 109 U. S., 478; 3 Sup. Ct., Rep., 322; Herbert vs. Butler, 
97 U. S., 319. And so, if the jury were to find for the defendant, 
when the evidence given at the trial, with all the inferences that they 
could justifiably draw from it, is so insufficient to support their 
verdict that the court would have been warranted in directing them 
to find for the plaintiff, but failed to do so, an appellate court. in 
rendering the judgment that should have been rendered in the cir- 
cuit court, no more invades their province than would the circuit 
court, under these circumstances, had it directed what verdict the 
jury should return. As we said in Frazer vs. Howe, supra, as to the 
functions of the judge in the trial court, it is not within the province 
of the judge to weigh the evidence and ascertain where the prepon- 
derance is. His function is limited to strictly determining whether 
there is or is not evidence tending to prove the fact affirmed,—evi- 
dence from which, if credited, it may reasonably be affirmed. In 
legal contemplation, the fact affirmed exists, laying entirely out of 
view the effect of all modifying or countervailing evidence. So we 
say in regard to the appellate tribunal. That power in this respect, 
which the trial court could and should have exercised on the trial, 
the appellate court may exercise on appeal. And, in order that the 
appellate court may not arrogate to itself the exercise of arbitrary 
or capricious power in this way, it is provided by section 88 of the 
present practice act (2 Starr & C. c., 110) that if any final deter- 
mination of any cause, as specified in the preceding sections, shall 
be made by the appellate court, as the result wholly or in part of 
the finding of facts concerning the matter in controversy, different 
from the finding of the court from which such cause was brought by 
appeal or writ of error, it shall be the duty of such appellate court 
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to recite in its final order, judgment, or decree the facts as found; 
and the judgment of the appellate court shall be final and conclu- 
sive as to all matters of fact in controversy in such cause. Neces- 
sarily, therefore, if it shall appear upon the facts recited that the 
law has been improperly applied by the appellate court, either in 
the respect we have just considered or in any other respect mate- 
rially affecting the judgment rendered, it will be the duty of this 
court to reverse the judgment, but otherwise it should be affirmed. 
But the question still remains, does the recital of facts in this 
record conform to the statute? It is obvious that the facts recited 
should include the facts concerning every material issue submitted 
to the trial court; otherwise a judgment might be rendered for the 
plaintiff by the appellate court on one issue, while on an issue not 
considered by that court the trial] court decided, and properly so, in 
favor of the defendant. We may look to the record to see what 
were the issues in the case, and whether there was any evidence 
tending to prove them: Bank vs. Page, 98 Ill., 109.. On looking 
into this record we find that it was contested on the trial. First: 
Whether the property insured had been sold under a certain mort- 
gage, so as to effect « change of title, in violation of one of the 
clauses of the policy. Second: Whether the notice and proofs of 
loss were sufficient, and served in apt time. Third: Whether, a 
policy of insurance upon the same property, and for the same 
amount, issued by the defendant to one Babcock, subsequent to the 
issuing of the policy upon which this suit was brought, was issued 
in lieu of the policy upon which this suit is brought, with the con- 
sent of Scammon. We think it too plain for argument that if the 
latter question should be answered in the uaffirmative, the policy 
upon which suit is brought was extinguished, and there can be no 
recovery upon it. We cannot know that the circuit court did not 
render its judgment upon that finding of fact; and, if so, the ruling 
of the appellate court upon the questions discussed by it is incon- 
clusive. Nor are we allowed to look into the record and find for 
ourselves what the facts were upon that question, and determine 
therefrom how the appellate court should have found. Since the 
present record only certifies the fact found as to the first two issues, 
it is insufficient, and the judgment should be reversed and the cause 
remanded, with directions to the appellate court to render a judg- 
ment de novo. And if that court shall still be of opinion that on 
the record before it the judgment of the circuit court should be 
reversed, and final judgment should be rendered in that court for 
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the plaintiff, that such judgment be rendered, and that the facts 
found, upon which their judgment is predicated, as respects all the 
questions contested in the circuit court, be certified. This conforms 
to what we held in Fitzsimmons vs. Cassell (98 Ill. 332), and what 
we believe to be the proper practice. 

The judgment is reversed and cause remanded to the appellate 
court for the first district for further proceedings in conformity 
with this opinion. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF ILLINOIS. 


BRIGHTON MANUFACTURING CO. 
vs. 
READING FIRE INS. CO.* 


A factory was temporarily stopped because the material needed could not 
readily be obtained at prices which would be profitable and because the 
machinery needed repairing. The stoppage prevented the use of a steam- 
pump and hose which it was claimed might possibly have extinguished 
the fire. The policy contained no stipulation regarding the steam-pump, 
and permitted necessary alterations and repairs. 


Held, That the stoppage was not an increase of risk within the meaning of 
a policy-prohibition. 
Held, That where the watchmen were on duty, and a part of the employes 


were engaged about the factory all the time during the stoppage, the 
premises were not vacant and unoccupied within the policy. 


E. W. Roussetz, for Plaintiff. 
Gary, Copy & Gary, and Frep’k Utiman, for Defendant. 
Buopeert, J. 

This is a suit upon a policy issued by the defendant company, 
insuring the cotton manufactory and the machines therein owned 
by the plaintiff, situate in the southwestern portion of the city of 
Chicago, for the sum of $1,500, from the twenty-third day of Feb- 
ruary, 1885, to the twenty-third day of February, 1886. The factory 
and machinery covered by the policy were destroyed by fire on the 


* Decision rendered, July 25, 1887. 
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sixteenth day of July, 1885, and the loss was substantially total. 
The facts in the case as they appear from the proof are briefly 
these: The plaintiff was the owner of the factory and machinery 
in question, and in possession and operating the same, up to the 
first of May, 1885, when the same was leased to W. S. Baker and 
Thomas Kelley, for the term of one year from that date. Kelley and 
Baker entered into possession, and the leasing of the factory to 
them was duly assented to by the defendant. Baker and Kelley 
operated the factory up to the eighth of July, when they stopped 
manufacturing, and discharged ‘the most of the employes. The 
engineer, firemen, and the employes operating the spinning and 
batting machinery were discharged. A portion of the employes 
connected with the dyeing-house, and some employes connected 
with the packing-room, were retained for the purpose of fitting for 
market the manufactured goods. The cause of suspending the 
manufactory seems to have been twofold. The grade of cotton re- 
quired for the manufacture of the goods in which the factory was 
chiefly employed was hard to obtain just at that time at such prices 
as would enable them to manufacture at a profit, and the machinery 
needed repairing and overhauling for the ensuing year’s work. The 
employes were notified that their services would be dispensed with 
for the time being, but that the factory would soon start up, and 
that they would have notice when they were wanted again. 
Arrangements were made to make the necessary repairs to the 
machinery and buildings; and the work of preparing for market 
the manufactured goods went on under a sufficient corps of em- 
ployes, so that the most of the goods were ready for market on July 
16th. By a stipulation between the parties, the amount which the 
plaintiff would be entitled to recover upon the policy has been 
agreed upon and adjusted between them, subject to any defense 
which the defendant may have against their liability upon the 
policy under the facts in the case. The policy contains this 
clause :— 

If, during the existence of this policy, or any renewal thereof, the risk 
shall be increased by any means whatever with the knowledge of the in- 
sured, and he shall neglect to notify the company thereof, and have the same 
indorsed hereon, paying therefor such additional premium as shall be de- 
manded, * * * or allow the building herein insured to become vacant and 
unoccupied without notice to and consent of the company, then, and in every 
such case, this policy shall be null and void. 

The policy also contains this clause in the written portion 
thereof: — 
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Other insurance permitted without notice, and permission granted to set up 
and operate machinery, and make such repairs and alterations as may be 
necessary to keep the premises in good order during the term of this policy 
without prejudice thereto. 


The defenses set up are: (1) That the risk was increased with 
the knowledge of the assured, of which no notice was given to the 
defendant, and no indorsement thereon made on the policy; (2) 
that plaintiff allowed the premises to become vacant and unoccu- 
pied, without notice to and consent of the defendant. 

The only fact upon which the defense of increase of risk is based 
is the stoppage of the manufactory, whereby, as it is claimed, the 
engine not being in operation, no use could be made of the steam- 
pump and hose which were in the factory for the purpose of extin- 
guishing fires; while it is claimed by defendant that, if the engine 
had been in operation, it is possible that the fire might have been 
extinguished. The testimony as to whether the stopping of the 
manufactory increased the risk is conflicting. Undoubtedly it is a 
question cf fact to be determined by the court in place of a jury 
whether the stoppage of the factory increased the risk or not. I 
do not think that, in the light of the proof in this case, the mere 
stoppage of the machinery can be held to have increased the risk; 
but, even if it did, there was no covenant or undertaking on the part 
of the assured that these devices for the purpose of extinguishing 
fire should be kept or maintained in the factory, and the assured 
undoubtedly had the right to remove them if it saw fit. In other 
words, there was no obligation on the part of the assured to keep 
this force-pump and hose in the factory for the purpose of protect- 
ing the property against fire. That the machinery was to stand still 
part of the time was undoubtedly in the contemplation of the par- 
ties at the time of the issue of this policy. The policy specially 
permits the stoppage for repairs and alterations; and it was always 
stopped over night and Sundays, when it would be in all respects as 
much exposed to fire rs it was during the eight days that intervened 
between the time the machinery was stopped and the time of the fire. 
I am, therefore, clearly of opinion that there was no increase of risk 
by stopping manufacturing by the lessees, as the stoppage was only 
temporary, and for a purpose permitted by the policy. The mere 
fact that the then price of cotton furnished another motive for stop- 
ping at that time does not defeat this right to stop and still retain 
the policy in force. 
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As to the second defense, that the premises were allowed to be- 
come vacant and unoccupied, I do not think that in any sense this 
clause can be said to have been violated by the plaintiff. The 
premises were in charge of the usual superintendent of the com- 
pany; the night and day watchmen were on duty all the time the 
machinery lay still; employes were at the factory and about it all 
the time from the eighth day of July, when the work was suspended, 
until the building was burned; and in no sense does it seem to me 
that the premises can be said to have been vacant and unoccupied. 
It is true they were not as densely occupied by employes in the 
working hours of these eight days as they were during those hours 
when the factory was running; but still there were enough people 
about to retain possession, and keep watch against intrusion, and to 
give notice, if a fire should break out or other danger arise to the 
property involving the risks under the policy. 

I am, therefore, of opinion that the defense is not sustained by 
the proof; and the issue is found for the plaintiff, with damages 
according to the adjustment, and interest from the time the loss 
became payable. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF ILLINOIS. 


BRIGHTON MANUFACTURING CO. j 
US. > 


FIRE ASSOCIATION OF PHILADELPHIA:* ) 


The facts in this case were the same as in the case of Brighton Manufacturing 
Company vs. Reading Fire Ins. Co., ante. 


Held, That a temporary cessation of work for eight days, during which repairs 
were being made, was not a violation of a provision in the policy that it 
should be void if the insured premises, being a manufacturing establish- 
ment, should cease to be operated. 





* Decision rendered by Blodgett, J., July, 1887. 
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SUPREME COURT OF MISSOURI. 


ASHBROOK 
vs. 


PHCENIX MUTUAL LIFE INS. CO.* 


The policy provided that if surrendered while in force a new paid-up policy 
would be issued for the commuted value; also that it should become 
void and all payments made should be forfeited if the premiums were not 
paid when due. Default was made in the payment of premium. Evi- 
dence tended to show that the insured had informed the agent during the 
life of the policy that if unable to pay the next premium he should desire 
a paid-up policy, and that the agent requested him to let the matter 
stand for a time and see what he could do. After the lapsé the insured 
made efforts to continue the policy for the full amount, which the com- 
pany declined to do, but no demand was made for a paid-up policy until 
after the death of the insured several years later. 

Held, That a waiver of prompt payment could not be claimed for a longer pe- 
riod than that which it had been customary to allow, viz., thirty days. 
Heli, That even a wrongful refusal to issue a paid-up policy would not entitle 
the insured to a continuation of the policy after the expiration of the 
time within which the premium should be paid, and the failure to make 
such payment was an abandonment of the claim for a continuation of the 

contract. 

Held, That a declaration of forfeiture on the books of the company was not 
necessary to produce such forfeiture, but such declaration may be evi- 
dence of the duration of an alleged waiver. 


Noste & Orrick, for Appellant. 
Davip Murray, for Respondent. 
Brack, J. 

The defendant, by its policy dated thirteenth July, 1868, insured 
the life of Obadiah Ashbrook in the sum of $5,000, for the sole use 
of his wife, the plaintiff, on the plan of annual payments. The con- 
sideration was a premium of $190 to be paid on the thirteenth 
July of each year. The policy contains this stipulation: “And 
the said company do further promise and agree that if, after having 
received not less than three (3) annual premiums, this policy shall 
be surrendered while in force, a new policy will be issued for the 
whole amount of even dollars of premiums received by the said 


* Decision rendered, January 16, 1888, 
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company (subject tv any indebtedness on account of premiums), 
without subjecting the assured to any subsequent charge, except 
the interest, annually in advance, on all indebtedness on this policy.” 
Other agreements therein contained are, in effect, that if the pre- 
miums should not be paid on or before the agreed dates, then the 
company should not be liable for the sum assured, and in such case 
the policy should determine, and all payments should be forfeited 
to the company. The premiums were paid for more than three 
years, namely, up to July 13, 1877. The insured had given to the 
company three notes, each due in one year, with 6 per cent interest, 
payable in advance, for the one-half of the premiums for the years 
beginning on the thirteenth July, 1868, 1869, and 1870. The annual 
interest on these notes became due on the thirteenth July, 1877, 
and neither the interest then due, nor the premiums for that or any 
subsequent year, was ever paid. Ashbrook, the insured, died on 
the sixteenth January, 1881. 

The petition states that while the policy was in full force plaint- 
iff offered to surrender it, and at the same time she demanded a 
paid-up policy, but that the defendant, during the life of the in- 
sured, failed and refused to accept the surrender, and refused to is- 
sue a paid-up policy, as it had agreed to do. It is further alleged 
that the company elected to keep the policy in full force and effect, 
The answer puts in issue these allegations of the petition, and sets 
up the failure of the insured to pay the premiums and interest due 
in 1877, and that, by reason of all which, it thereafter and in the 
same year canceled the policy. To this the plaintiff replied that de- 
fendant waived prompt payment of the premiums for 1887, and 
gave her further time to pay the same, or to surrender the policy 
for a paid-up one, and that the policy was thus kept alive to the 
death of the insured. The court found for the plaintiff in the full 
amount of the policy, less unpaid premiums and the three notes; 
and the defendant appealed. 

For the plaintiff there is evidence tending to show that Levi Ash- 
brook, a brother of the deceased, paid all the premiums that were 
paid on this policy; that just before the thirteenth July, 1877, he 
saw the defendant’s agent at St. Louis, and expressed a doubt as to 
his ability to pay the premiums then coming due, and stated that if 
he could not pay the same, he wanted a paid-up policy; that the 
agent then told him to let the matter stand for a time and see what. - 
he could do; that within two or three months after the premiums 
became due, he demanded a paid-up policy, but the agent them 
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claimed that the policy had become forfeited, and declined to take 
any steps towards the issuance of a paid-up one; that as late as 
September, 1877, the defendant was willing to receive the in- 
terest and premiums due in the previous July. For the defendant 
the evidence is to the effect that Levi Ashbrook, having failed to pay 
the interest and premiums due in July, 1877, offered to give his 
note, due at sixty or ninety days, for the amount due, but the agent 
declined to take the note. It appears Levi Ashbrook and _ his 
brother James E. had paid-up policies in the same company, paya- 
ble to their respective wives. These policies Levi offered to surren- 
der to the company, asking that their cash value be credited to the 
policy on the life of Obadiah. The company declined the offer 
when made to the agent at St. Louis, and when directly made to the 
company in September, 1877. The company made an entry on its 
books in December, 1877, showing a forfeiture of the policy for non- 
payment of premiums. There is also evidence tending to show 
that no demand for a paid-up policy was ever made until after the 
death of the insured, and before proof of death; and that when the 
demand was made, the death of the insured was not communicated 
to the company; and that the efforts made by Levi were to continue 
the policy for the full amount, and not to procure a paid-up policy. 

It is perfectly plain that the judgment of the circuit court for the 
amount of the policy cannot and ought not to stand. It is not 
claimed that the premiums and interest due in July were ever paid 
or tendered to defendant. It is not clear that the waiver of pay- 
ment was for a longer period than thirty days, the time usually al- 
lowed; and the very most that can be claimed for the evidence us 
to a waiver is that Levi Ashbrook was to have a reasonable time 
after the thirteenth July, 1877, to determine whether he could pay 
the amount due, or take a paid-up policy. No pretense can be 
made that this right extended to a period later than the date at 
which the company made the entry of forfeiture. Before that he 
had been notified that the policy had ceased to be of any binding 
force. The right of the plaintiff to recover the amount of $5,000 de- 
pends upon the fact that the premium was paid at the time agreed 
upon in the policy, or within the time to which payment had been 
extended. Such payment was not made. Indeed, on the face of 
the petition, this suit is one to recover because of a refusal of the 
company in 1877 to issue a paid-up policy. The plaintiff, having 
never paid or offered to pay the annual premium, can be in no bet- 
ter position than she would be if she had received a paid-up policy. 
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The company was not bound to take the notes offered as a payment 
for the 1877 premium, nor was it bound to purchase the two poli- 
cies offered to it. If the plaintiff was entitled to a paid-up policy, 
and requested one with an offer to surrender the old policy, and the 
company wrongfully refused to issue a new policy, still such refusal 
did not have the effect of continuing the risk for $5,000 to the death 
of the insured in 1881. The demand for a paid-up policy, and the 
failure thereafter to pay or offer to pay the annual premiums when 
due, or within the time to which payment had been waived, was an 
abandonment of any right to claim the full amount specified in the 
policy. There is no evidence in this case upon which the judgment 
recovered by the plaintiff can be sustained. ‘he failure to pay the 
premium at the time specified in the policy terminated the contract 
of insurance, nothing more appearing. To produce and bring 
about a forfeiture for non-payment, it was not necessary to make 
such a declaration on the books of the company. The company 
could, however, waive prompt payment; and, in connection with the 
other evidence, we may look to the fact that the company did make 
such declaration, and the date thereof, as evidence tending to deter- 
mine the duration of the waiver. 

For various reasons the defendant insists that the plaintiff cannot 
recover the amount to which she would have been entitled on a paid- 
up policy; but this aspect of the case was not considered by the trial 
court, nor presented by any of the instructions refused. We do not, 
therefore, consider any of the questions which may arise should 
plaintiff make such a claim. The judgment is reversed, and the 
cause remanded. Sherwood, J., absent. ‘The other judges concur. 
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SUPREME COURT OF WISCONSIN. 


ws. 
ACCIDENT INS. CO. or Norra America.* 


Action was brought on an accident-policy, which provided that there should 
be deducted from the amount payable in case of death any sums that 
might have been paid on account of disability, and in case of accident if 

any premiums were unpaid, they should be deducted from the sums pay- 

ahie on account of the accident, which deduction should be treated as a 

payment of premium. There was no evidence that any premiums had 

been paid after the first, but through some oversight the company paid 
the full amount due for the accident as if no default in premium had been 
made. 


Held, That the payment by the company was not conclusive that the premiums 
had been paid. 


Held, In an action to recover the amount payable in case of subsequent death, 
that the policy had become void through non-payment of premium. 


Turner & Timi, for Plaintiffs. 
Fixcues, Lynpe & Mixxer (B. K. Mitte, of counsel), for Defendants. 


Orton, J. 

This action is brought to recover the balance of the $300 unpaid 
by any payments before made for accidents, on a policy of accident 
insurance, made payable in case of death to the appellant, the 
mother of the insured, John M. Melin. The whole insurance was 
$300, and of that amount, in case of death, there was to be deducted 
any payments made for accidents causing total disability, at the rate 
of $7.50 per week during its continuance. The assured was killed 
by an accident during the life of the policy. The premiums to be 
paid aggregated $30, to be paid in installments of $7.50 each; the 
first installment being for two months, the second for two months, 
the third for three months, and the fourth for five months. At the 
time of issuing the policy, the assured being a brakeman in the em- 
ploy of the Milwaukee & Northern Railway Company, he gave the- 
insurance company four orders for such premiums upon said com- 
"* Decision rendered, January 31, 1888 ~ 
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pany for $7.50 each, to be paid in November, December, 1885, and 
January, and February, 1886, respectively. In case of injury by ac- 
cident, if the premiums were not paid they were to be deducted 
from the amount due the assured on account of the same, and_ to 
that extent they should be paid-up premiums. This is the substance 
of the policy. The plaintiff in her complaint demands judgment for 
the sum of $292.50, deducting from the whole policy only $7.50 paid 
for an accident which occurred in November, 1885. The testimony 
shows that the company, by one George Cline, agent, gave the as- 
sured an order for the first installment of the premiums, of $7.50 in 
November, 1885, on account of such disability by accident which 
was paid, and this agrees with the allegation of the complaint. 
There was nothing paid by the railway company upon said orders. 
On December 5, 1885, the said George Cline, as agent of the com- 
pany, gave the assured another order of $15 upon the Milwaukee 
Exchange Bank, which was paid, and the assured gave the company 
at the same date a receipt for $30, apparently on and for his claim 
for said accident. There was no direct evidence of the number of 
weeks the assured was disabled by said accident, but the presump- 
tion is almost conclusive that it did not exceed four weeks, from 
said receipt being founded on his claim therefor. The plaintiff, in 
her complaint, acknowledges the payment of $7.50 for said accident, 
and no more, from which the inference is very strong that the as- 
sured was disabled only one week, and was paid forit. There is no 
evidence in the case that the assured ever paid any of the premiums, 
or caused them to be paid through the railway company. If the 
assured had not received the whole amount of his loss by the acci- 
dent, of $30, without deduction of anything for his premiums, ac- 
cording to the policy it might then be claimed for the plaintiff 
that the premiums were all paid. But as it is, there was not one 
of the premiums actually paid in cash, and if they had been, the 
assured received them all back at once for his claim for the acci- 
dent. I say the assured received $30 from the company. It really 
amounts to that. But the real fact was that he received in cash 
only $22.50, and the first premium of $7.50 was deducted as if paid. 
These are unquestionably the facts in the case. The defense is that 
the assured, in his lifetime, had not paid the premiums, and that 
therefore the policy had become void. The defendant recovered in 
the action. 

How these orders and receipts came to be given is not explained, 


and the witness Cline and a young lady clerk of his could not ac- 
VoL. XVII.- 20. 
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count for it on any other ground than carelessness and mistake. 
But one thing, and the material thing in this case, is certain, that 
the assured never paid any of the premiums except the first one, and 
the company never received any of them except that one, but paid 
the assured up, and in full, for his claim for the accident in Novem- 
ber or December, 1885, $30, without any deduction for premiums 
except the first one, and as if they had already been paid in full in 
some other way, which was not the fact. And here, at this point of 
the statement. comes in the only claim of the plaintiff in this suit. 
The company paid the assured $30, deducting the first premium, for 
his accident. He was not entitled to this payment, unless he had 
paid his premiums of that amount. Therefore the presumption is 
conclusive from this payment that he had paid all the premiums. Is 
not this a very flimsy and technical ground for such an aetion? 
The plaintiff virtually says: It is true, the assured never paid 
to the company any of the premiums except the first one, but it 
paid the assured the whole amount of his loss notwithstanding, and 
as if he had done so; therefore, I will say, that he did actually pay 
all of the premiums, and I will sue the company and allege that he 
did, and in court will say as a matter of law, you can’t dispute the 
presumption of such payment, arising from the form of the receipts 
and orders. It is true, the assured received $22.50 from the com- 
pany that he was not entitled to, and I will therefore use that 
fact, as evidence that the premiums had all been paid. If the law 
sanctions any such claim, so much the worse for the law. But such 
is not the law, and no respectable authority can be found to sanc- 
tion such an unjust claim. The case is one of fact, and not of mere 
presumption. Did the assured pay all the premiums? is the only 
question. The fact was, he did not; therefore the defense is estab- 
lished. This court is not friendly to such technical causes of action. 
The learned counsel of the plaintiff state her cause of action, when 
they say in their brief: “The whole theory of this case is that the 
premiums were paid in full, by the acts of the insurance company.” 
Those acts of the company, if at all, were that the company made a 
free and voluntary gift of $22.50 to the assured when he was not en- 
titled to any part of it, and gave orders and took a receipt as evi- 
dence ‘of it. But the theory would have been more correctly stated 
that the premiums were paid by the acts of the agent of the com- 
pany and his clerk in giving the assured orders for money when he 
was not entitled to it, and taking his receipt, by sheer mistake, or by 
the fraud of the assured. But this is a mere theory at best. The 
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authorities cited by the learned counsel of the appellant are not ap- 
plicable to such a case. 

There are severalexceptions in the record, but not one of the errors 
complained of could possibly affect the result or work any harm to 
the appellant. Allof the premiums have never been paid, and the 
policy for that reason was void, during the life of the assured. The 
plaintiff therefore is not entitled to recover. 

The judgment of the county court is affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


MOSSER anv AnorHer* 


ae 


DONALDSON.* 


A contractor insured in his own name the building upon which he was en- 
gaged, under the following agreement between himself and the owner: 
‘“N. [the contractor] shall keep the said building at all times fully in- 
sured against fire for the benefit of whom it may concern, and in case of 
loss the indemnity shall be divided between the parties hereto, according 
to their respective interests in the property destroyed.” Held, the build- 
ing having been destroyed by fire, that the material-man who had sup- 
plied the lumber had no right of action under the contract against the 
owner, to whom the pdlicy had been assigned, and to whom the insur- 
ance company had.paid the money. The material-man had a valid inter- 
est in the property which he might have protected by insurance inde- 
pendently had he chosen to do so. 


* Decision rendered, October 3, 1887. 
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SUPREME COURT OF ILLINOIS. 


Appeal from Appellate Court, Fourth District. 


NIAGARA INS. CO., or New York, 
vs, 
ELIAS BROWN.* 


A printed slip attached to the policy by a brass pin and signed only by the 
agent who countersigned the policy, stipulated among other things that 
the books of account should be kept in a fireproof safe. 


Held, That the company having authorized the agent to take the insurance, 
collect the premium, and attach the printed ~ and sign it, was bound 
by his waiver of its requirements regarding the keeping of the books. 


Ws. S. Cantrett and Tromas Barss, for Appellant. 

F. M. Younesxioop, fur Appellee. 

Maaruper, J. 

This is an action of assumpsit brought by appellee against the ap- 
pellant in the Circuit Court of Franklin County, upon a fire-insur- 
ance policy issued by the appellant company to appellee, insuring 
the latter to the amount of $1,500 upon his stock of merchandise 
and store furniture and fixtures in a frame store in Mulkeytown, 
A jury was waived, and the cause was tried by agreement before 
the circuit court judge, who found the issues for appellee, the plaint- 
iff below, and.rendered judgment in his favor for $1,500. This 
judgment has been affirmed by the appellate court, and the case is 
brought before us by appeal therefrom. 

The policy is dated August 24, 1886, and is signed by the presi- 
deut of the company, attested by secretary, and countersigned by 
James F’. Mason as its ‘‘ duly authorized and regularly commissioned 
agent.” The negotations with appellee in reference to the issuance 
of the policy were conducted by Mason, who accepted the risk, re- 
ceived the premium, and delivered the policy. There was fastened 
to the policy by a brass pin, a printed slip in the following words:— 

Decision rendered, January 20, 1888. 
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It is a part of the consideration of this insurance, and it is expressly war- 
ranted, that the assured above named shall take an inventory of the stock 
above described at least once a year, and shall also keep correct books of ac- 
count in detail, showing all purchases and sales of the same, and shall keep 
all inventories and books in a fireproof safe or other place secure from fire in said 
store, during the hours said store is closed for business, or this policy shall be 
void. Itisalsq part of the consideration for this insurance, and the basis 
upon which the rate of premium is fixed, that, in the event of loss, this com- 
pany shall not be liable for an amount greater than three-fourths of its actual 
cash value at the time of the fire, or the interest of the insured in the property 
herein described ; and in case of other insurance, whether concurrent or not, 
then for only a pro-rata proportion of such three-fourths value, This slip, be~ 
ing attached to policy number 5,016 of the Niagara Fire Insurance Company 
of New York, issued at its Benton, Illinois, agency, forms a part of said policy, 

(Signed) JAMEs F.. Mason, Agent. 


It will be noticed that the slip is signed by Mason alone, and not 
by the president and secretary of the company. 

The store and the property insured were totally destroyed by fire 
on November 9, 1886. There is no dispute but that the cash value 
of the property insured at the time of its destruction was $2,500, so 
that the amount of the recovery does not exceed three-fourths of the 
“actual cash value.” The sole contention between the parties arises 
upon that portion of the foregoing provision which requires the in- 
sured to “keep all inventories and books in a fireproof safe, or 
other place secure from fire, in said store, during the hours said 
store is closed for business.” It is admitted that appellee did not 
keep his inventories and books in a fireproof safe, but kept them 
in a desk in the store. Two questions are discussed by counsel. The 
first is a question of law, and has reference to the power of the agent, 
Mason, to waive the requirement contained in that portion of the 
printed slip which is above quoted. 

The proof tends to show, that Mason attached the slip to the pol- 
icy, and he seemed to have the right, in his discretion, either to at- 
tach it or leave it off. If he was clothed with a discretion to make 
the provisions contained in the slip a part of the policy or not as he 
should see fit, he certainly had the power to waive them after the 
slip was attached. But, whether he had such discretion or not, we 
think that, if he waived the performance by appellee of the provis- 
ion now under consideration, such waiver is binding upon the com- 
pany. The proof tends to show that he was present in the store, 
and saw the stock where the policy was issued; that he was also 
there on the Saturday before the Monday when the fire oceurred, 
and made no objection to the risk as it then stood ; that on both of 
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these occasions he had notice that there was no fireproof safe in the 
store. If he also, before the delivery of the policy, stated to the 
appellee, as claimed by the latter, that the requirements in question 
would not be insisted upon, but would be dispensed with, then 
surely the company is estopped from declining to pay the loss on 
the ground of non-compliance with such requirements. Whatever 
may have been its secret instructions to Mason, the company having 
authorized him to take the insurance, to collect the premium, to de- 
liver the policy, and to sign with his own name, and attach the 
printed provision not contained in the main body of the policy, was 
bound by his waiver of the requirement in regard to keeping the in- 
ventories and books, if there was such a waiver: Insurance Co. vs. 
Jones, 62 Il, 458. 

The second question which is brought to our attention is whether 
the agent did or did not waive the provision requiring appellee to 
keep his inventories and books in the manner above stated. This is 
purely a question of fact, upon which the decision of the appellate 
court is final and not subject to review by us. 

The judgment of the appellate court is affirmed. 


SUPREME COURT OF MINNESOTA. 


STATE, ex rev. ArrorNey-GENERAL, 
Us. 


CRITCHETT er au.* 


An association whose purpose is to endow the wife of each member with a 
sum of money equal to as many dollars as there are members of the 
association, to be raised by assessment on them,.is not a ‘‘ benevolent 
society,” for the purposes of incorporation, under section 166, ¢ 34, Gen. 
St. 1878, of Minnesota. 

Where articles of incorporation filed are void, they cannot be made good by 
amendment, though the amended articles are properly filed. 


Articles signed by only two persons are not good as original articles of incor- 
poration, under charter 184, Laws 1885, which requires that they be 
signed by not less than nine persons. 


* Decision rendered, May 12, 1887. 
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SUPREME COURT OF OHIO. 


ee 


STATE, rx rex. NEW ENGLAND MUTUAL 
LIFE INS. CO. er at. 


vs. 


REINMUND, Svuperintenpent, ErTc.* / 


Section 2,745, Rev. St., which provides that every agency of an insurance 
company organized out of this State shall return to the auditor of 
the county where such agency is located, in the month of May annually, 
the amount of gross receipts of such agency, which shall be entered upon 
the tax-list, and be subje-t to the same rate of taxation as other personal 
property, prescribes the rate of taxation upon every foreign insurance 
company doing business in this State. Section 282, Rev. St., which pro- 
vides that when, by the laws of any other State, any taxes are imposed 
on insurance companies of this State doing business in such State, the 
same obligations shall be imposed upon all insurance companies of such 
other State doing business in this State, is operative only when it is shown 
that the law of the State where such company is organized taxes Ohio 
companies doing business there at a rate higher than foreign companies 
are taxed by the mode provided by section 2,745. And in such case the 
superintendent of insurance is authorized to assess and collect, from such 
foreign company, in addition to such tax on the gross receipts, such sum 
as will be sufficient to make the total equal to the amount that would be 
realized were the rule of taxation of the State under whose laws the for- 
eign company is organized, applied to such company’s business transacted 
in this State, but no more. 

Where a foreign insurance company has furnished to the superintendent of 
iasurance a certificate of the valuation of its policiesin force on the 
thirty-first day of December preceding, upon the lives of citizens of this 
State, made by the proper State officer of the State under whose laws 
such company is organized, and such valuation is according to the stand- 
ard provided in section 279, Rev. St., such superintendent is not authorized 
to require compensation for valuation of such policies, notwithstanding 
such company has paid a like charge in former years, and has furnished 
to such superintendent, at his request, the data from which such valua- 
tion was made. . 


¢ Decision by Spear J., rendered June 7, 1887. 
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FOREIGN CASE. 


KNOWLEDGE OF MARINE BROKER. 
British House of Lords. 


BLACKBURN, LOW & CO. 
v8. 
VIGORS. 
A broker employed to place a marine risk, having heard a report that the 
vessel was lost, notified his principal that he could only place the rate 
at a high figure, which the principal declined to pay and placed it through 


other brokers. The reported loss was not communicated by the broker to 
the principal and the risk was placed in ignorance of the fact. 


Held, That the first broker not having placed the risk, his knowledge could 
not be deemed the knowledge of his principal. 

This was an appeal from a judgment of the majority of the Court 
of Appeal (Lord Justices Lindley and Lopes, Lord Esher dissent- 
ing), reported in 54 L. T. Rep., N. S., 852; and 17 Q. B. Div., 553, 
reversing a judgment of Mr. Justice Day, in favor of the plaintiffs, 
the present appellants. It appeared that the appellants carried on 
business at Glasgow as underwriters and insurance brokers, and that 
they had insured a steamship called the State of Florida, for £1,500, 
from New York to Glasgow. The ship left New York on April 11, 
1884, and was due in ordinary course at Glasgow on or about April 
25. On April 30, the ship being four or five days overdue, the 
appellants instructed their London brokers, Roxburgh, Currie, & 
Co., to reinsure the ship to the extent of £1,000, at or not exceeding 
ten guineas. These brokers answered the same day that the insur- 
ance could not be done under twenty guineas, to which the appel- 
lants replied, “Not disposed to pay.” Inthe mean time, on April 
28, information that the ship was reported to be lost had been 
brought to-Liverpool, and this information reached the ears of the 
brokers. Subsequently, and before the information reached the 
appellants, they instructed other brokers, Rose, Thompson & Co., to 
insure, and the result was that the policy “lost or not lost,” now 
sued upon, was effected. The question was, whether the appellants 
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were entitled to recover upon the policy after the information as to 
the loss of their ship had reached their original brokers. 

The Lorp 'Cuancettor. My lords, in this case the plaintiffs sue 
upon a policy of murine insurance, and the only question arises upon 
the statement of defense, that the defendant. was induced to enter 
into the contract by concealment of material facts by the plaintiffs 
and their agents. The facts are not in dispute. Neither the 
plaintiffs nor the agent through whom the policy was effected had 
any knowledge of the material fact the concealment or non-dis- 
closure of which is relied on as vitiating the policy; but an agent 
who did not effect the policy at an earlier period received informa- 
tion, admitted to be material, while he was acting as agent to effect 
an insurance for the plaintiffs, which he did not communicate. Mr. 
Justice Day, before whom the case was decided without a jury, held 
that this did not affect the validity of the policy. A majority of the 
court of appeal reversed Mr. Justice Day’s judgment, and held that 
the non-disclosure was fatal to the plaintiffs’ claim. So far as I 
understand the judgment of the court of appeal, it is intended to 
lay down a principle that would not, I think, be contested, but it 
applies that principle to a state of facts to which I think it is inap- 
plicable Lord Justice Lindley says, I think correctly, “it is a con- 
dition of the contract that there is no misrepresentation or con- 
cealment, either by the assured or by any one who ought, as a matter 
of business and fair dealing, to have stated or disclosed the facts to 
him, or to the underwriter for him.” And Lord Justice Lopes, after 
stating the principle upon which the knowledge of the agent is the 
knowledge of the principal, explains it to mean that the principal is 
to be as responsible for any knowledge of a material fact acquired 
by his agent employed to obtain the insurance as if he had acquired 
it himself. To the propositions thus stated I think no objection 
could be made; but it is obvious that the words in the one judg- 
ment, “agent employed to obtain the insurance,” or, in the other 
judgment, the words “ the underwriter,” import that the particular 
contract obtained was, in the language of the statement of defense, 
a policy which the defendant was induced to subscribe by the 
wrongful concealment by the plaintiffs and their agents of certain 
facts then known to the plaintiffs or their agents and unknown to 
the defendant, which were material to the risk. I doubt very much 
whether the solution of the controversy as to what is the true prin- 
ciple upon which the contract of insurance is avoided by conceal- 
ment or misrepresentation, whether by considering it fraudulent or 
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as an implied term of the contract, helps one very much in deciding 
the present case. If one were to adopt in terms the language of 
Lord Chief Justice Ellenborough, in Gladstone vs. King (1 M. & 
S., 35), I do not think it could justify the judgment of the majority 
of the court of appeal. In that case a policy, lost or not lost, was 
effected on October 25th. On the previous July 25th the ship had 
run upon a rock. On August 5th the captain wrote to his owners, 
the plaintiffs; they received his letter on October 25th. Whatever 
may be said of the logic of that case, which acquitted the captain of 
all ill intention, but decided upon the ground that otherwise owners 
might direct their captains to remain silent, and which upon a pol- 
icy, lost or not lost, assumes any antecedent damage to have been 
an implied exception out of the policy, it does not proceed upon any 
such ground as the court of appeal appear to rely on here. Lord 
Ellenborough says: ‘“ No mischief will issue” (a somewhat strange 
mode of enunciating a proposition of law) “from holding in this 
case that the antecedent damage was an implied exception out of the 
policy. If the principle be new, it is consistent with justice and 
convenience.” Unfortunately, his lordship does not state what is the 
principle which he apparently admits to be new. Ican quite under- 
stand that, when a man comes for an insurance upon his ship, he 
may be expected to know both the then condition and the history of 
the ship he seeks to insure. If he takes means not to know, so as to 
be able to make contracts of insurance without the responsibility of 
knowledge, this is fraud. But, even without fraud, such as I think 
this would be, the owner of the ship cannot escape the necessity of 
being acquainted with the ship and its history, because he has com- 
mitted to others—his captain, or his general agent for the manage- 
ment of his shipping business—the knowledge which the under- 
writer has a right to assume the owner possesses when he comes to 
insure his ship. With respect to agency so limited, I am not dis- 
posed to differ with the proposition laid down by Chief Justice 
Cockburn, in Proudfoot vs. Montefiore: 16 L. T. Rep. N. S., 585; 
L. Rep., 2 Q. B., 511. A part of the proposition is, “that the in- 
surer is entitled to assume us the basis of the contract between him 
and the assured, that the latter will communicate to him every mate- 
rial fact. of which the assured has, or, in the ordinary course of busi- 
ness, ought to have, knowledge.” I think the last are the cardinal 
words, and contemplate such an agency as I have described above. 
I am unable, however, to see that the present case is governed by 
any such principle. A broker is employed to effect a particular 
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insurance; while so employed he receives material information; he 
does not effect the insurance, and he does not communicate the 
information. How is it possible to suggest that the assured could 
rely upon the communication to the principal of every piece of in- 
formation acquired by any agent through whom the assured has 
unsuccessfully endeavored to procure an assurance? Iam unable 
to accept the criticism by the master of the rolls upon the proposi- 
tion that the knowledge of the agent is the knowledge of the princi- 
pal. When a person is the agent to know, his knowledge does bind 
the principal. But in this case I think the agency of the broker tad 
ceased: before the policy sued upon was effected. The principal 
himself, and the broker through whom the policy sued on was 
effected, were both admitted to be unacquainted with any material 
fact which was not disclosed. I cannot but think that the some- 
what vague use of the word “agent” leads to confusion. Scme 
agents so far represent the principal that in all respects their acts 
and intentions and their knowledge may truly be said to be the acts, 
intentions, and knowledge of the principal. Other agents may have 
so limited and narrow an authority, both in fact and in the common 
understanding of their form of employment, that it would be quite 
inaccurate to say that such an agent’s knowledge or intentions are 
the knowledge or intentions of his principal; and whether his acts 
are the acts of his principal depends upon the specific authority he 
has received. In Fitzherbert vs. Mather (1 T. R., 12) the con- 
signor and shipper of the goods insured was the agent whose knowl- 
edge was in question; in Gladstone vs. King the master of the 
ship was the agent; and:in Proudfoot vs. Montefiore the agent 
was the accepted representative of the principal, in effect trading 
and acting for him in Smyrua, the owner himself carrying on busi- 
ness in Manchester. And though the decision in Ruggles vs. 
General Insurance Company (4 Mason., 74), before the Supreme 
Court of the United States, may not be very satisfactory in what 
they held under the circumstances of that case to be the relation 
between the captain of the ship and his owners, the principle upon 
which that case was decided was the supposed termination of the 
agency between them. Where the employment of the agent is such 
that in respect of the particular matter in question he really does 
represent the principal, the formula that the knowledge of the agent 
is his knowledge is I think correct; but it is obvious that that 
formula can only be applied when the words “agent” and “ princi- 
pal” are limited in their application. To lay down as an abstract 
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proposition of law that every agent, no matter how limited the scope 
of his agency, would bind every principal even by his acts, is 
obviously and upon the face of it absurd; and yet it is by the falla- 
cious use of the word “agent” that plausibility is given to reasoning 
which requires the assumption of somé such proposition. What, 
then, is the position of the broker in this case whose knowledge, 
though not communicated, is held to be that of the principal? He 
certainly is not employed to acquire such knowledge, nor can any 
insurer suppose that he has knowledge in the ordinary course of 
employment like the captain of a ship, or the owner himself, as to 
the condition or history of the ship. In this particular case the 
knowledge was acquired, not because he was the agent of the 
assured, but from the accident that he was general agent for 
another person. The reason why, if he had effected the insurance, 
his knowledge, unless he communicated it, would have been fatal 
to the policy, is because his agency was to effect an insurance, and 
the authority to make the contract drew with it all the necessary 
powers and responsibilities which are involved in such an employ- 
ment; buthe had no general agency—he had no other authority than 
the authority to make the particular contract, and his authority ended 
before the contract sued on wasmade. When it was made no relation 
between him and the ship-owner existed which made or continued 
him an agent for whose knowledge his former principal was respon- 
sible. There was no material fact known to any agent which was not 
disclosed at the point of time at which the contract was made; there 
wus no one possessed of knowledge whose duty it was to communi- 
cate such knowledge. For these reasons I am of opinion that thejudg- 
ment of the court of appeal should be reversed, and the judgment of 
Mr. Justice Day restored; and I move your lordships accordingly. 

Lorp Watson. My lords, this is a case of considerable nicety; 
but I have ultimately come to the conclusion, for the reasons al- 
ready stated by the Lord Chancellor, that the appeal ought to be 
allowed. It is, in my opinion, a condition precedent of every con- 
tract of marine insurance, that the insured shall make a full disclo- 
sure of all facts materially affecting the risk which are within his 
personal knowledge at the time when the contract is made. Where 
an insurance is effected through the medium of an agent the ordi- 
nary rule of law applies, and non-disclosure of material facts, known 
to the agent only, will affect his principal, and give the insurer good 
ground for avoiding the contract. In the case of insurances by a 
ship-owner it has been decided that he is affected by the knowledge 
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of a class of agents other than those whom he employs to insure. 
In the ordinary course of business, the owner of a trading vessel 
employs a master, and ship agents, whose special function it is to 
keep their employer duly informed of all casualties encountered by 
his ship which would materially influence the judgment of an insurer. 
On that ground it has been ruled that the insurer must be held to 
have transacted in reliance upon the well-known usage of the ship- 
ping trade, and that he is consequently entitled to assume that every 
circumstance material to the risk insured has been communicated 
to him, which ought in due course to have been made known to 
the ship-owner before the insurance was effected. Accordingly, if a 
master or ship-agent, whether willfully or unintentionally, fail in their 
duty to their employer, their suppression of a material fact will, not- 
withstanding his ignorance of the fact vitiate his contract. I do 
not think it necessary to notice in detail the authorities which bear 
upon this point. I desire to say, however, that I have difficulty in 
comprehending the principle upon which the court in Gladstone 
vs. King (1 M. and §., 35), and Stribley vs. Imperial Ma- 
rine Insurance Company (34 L. T. Rep., N. S., 281; 1 Q. B. Div., 
607) held that the innocent non-communication of a material fact, 
by an agent who was the alter ego of the ship-owner, merely created 
an exception from the policy. In both these cases the court appears 
to me to have undertaken the somewhat perilous task of settling 
the terms of the contract, which the insurer would have made for 
himself if the fact had been communicated to him. In the present 
case it is sought to extend the imputed knowledge of the insured to 
all facts which, during the period of his employment, became known 
to any agent other than the agent effecting the policy in question, 
who was employed at any time, successfully or unsuccessfully, to 
insure the whole or part of the same risk with that covered by the 
policy. This is a case of reinsurance; but it is obvious that the 
principle, if admitted, would be equally applicable to the original 
contract. I am of opinion, with your lordships, that the responsi- 
bility of an innocent insured, for the non-communication of facts 
which happen to be within the private knowledge of persons whom 
he merely employs to obtain an insurance upon a particular risk 
ought not to be carried beyond the person who actually makes the 
contract on his behalf. There is no authority whatever for enlarg- 
ing his responsibility beyond that limit, unless it is to be found in 
the decisions which relate to captains and ship agents; and these 
do not appear to me to have any analogy to the case of agents em- 
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ployed to effect a policy. There is a material difference in the rela- 
tions of these two classes of agents to theiremployer. The one class 
is especially employed for the purpose of communicating to him the 
very facts which the law requires him to divulge to his insurer; the 
other is employed, not to procure or give information concerning 
the ship, but to effect an insurance. There is also, as the master of 
the rolls pointed out, an important difference in the positions of 
those two classes with respect to the insurer. He is entitled to con- 
tract, and does contract, on the basis that all material facts con- 
nected with the vessel insured, known to the agent employed for 
that purpose, have been by him communicated in due course to his 
principal. So also, when an agent to insure is brought into contact 
with an insurer, the latter transacts on the footing that the agent 
has disclosed every material circumstance within his personal knowl- 
edge; but it cannot be reasonably suggested that the insurer relies, 
to any extent, upon the private information possessed by persons of 
whose existence he presumably knows nothing. In the circumstan- 
ces of this case I have come to the conclusion that, whilst it might 
be the moral duty of Mr. Murison to communicate to the appellants 
the information which he received on the forenoon of May 1, 
1884, he was under no legal obligation to do so. There may be cir- 
cumstances which impose upon agents in the position of Mr. Muri- 
son an express or implied duty to communicate their own informa- 
tion to their principal; but nothing of that sort occurs here. I must, 
in fairness to Mr. Murison, say that I can find no warrant for the 
inference of fact drawn by Lord Justice Lindley, that purposely 
omitted to impart his knowledge to the appellants, in order that 
they might reinsure on more favorable terms. No such imputation 
was made at the trial; and, if it had been made, it ought to have 
been submitted to the jury, and their verdict taken upon it. I con- 
cur, therefore, in the judgment which has been moved. 

Lorp Firzcrratp. My lords, in this very interesting case I con- 
cur in the order which will presently be proposed by the lord chan- 
cellor. I adopt entirely the reasons which have been given by the 
lord chancellor and by Lord Watson. The judgment delivered by 
Lord Esher was one of more than usual ability; it was a considered 
judgment, prepared with care and upon a critical examination of the 
authorities; and I am prepared to adopt that judgment, and sub- 
stantially the reasons given by the noble and learned lord for the con- 
clusion at which he arrived, though not every portion of those reasons. 

Lorp Macnacuten. My lords, I agree. It has frequently been 
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said by great judges that the doctrine of constructive notice ought 
not to be extended. It seems to me that the decision under appeal 
involves a great and a dangerous extension of that doctrine. There 
is nothing unreasonable in imputing to a ship-owner who effects an 
insurance on his vessel all the information with regard to his own 
property which the agent, to whom the management of that property 
is committed, possessed at the time and might in the ordinary 
course of things have communicated to his employer. In sucha 
case it may be said, without impropriety, that the knowledge of the 
agent is the knowledge of the principal. But the case is different 
when the agent whose knowledge it is sought to impute to the prin- 
cipal is not the agent to whom the principal looks for information, 
but an agent employed for the special purpose of effecting the in- 
surance. It is quite true that the insurance would be vitiated by 
concealment on the part of such an agent just as it would by conceal- 
ment on the part of the principal. But that is not because the 
knowledge of the agent is to be imputed to the principal, but be- 
cause the agent of the assured is bound as the principal is bound 
to communicate to the underwriters all material facts within his 
knowledge. Concealment of those facts is a breach of duty on his 
part to those with whom his principal has placed him in communica- 
tion: Lynch vs. Dunsford, 14 East, 494. It was said that in the 
present case Murison was under a legal obligation to communicate 
to the appellants the knowledge which he acquired while employed 
as their agent. But the learned counsel for the respondent pro 
duced no authority for that proposition, nor did they, I think, satisfy 
your lordships that such a legal obligation flowed from Murison’s 
employment. The majority of the court of appeal say that, whether 
there was a legal obligation on the part of Murison or not, there 
was a moral obligation on his part to communicate this information 
to his employers. But I apprehend that it is not the function of a 
court of justice to enforce or give effect to moral obligations which 
do not carry with them legal or equitable rights. Whatever may 
be thought of Murison’s conduct from a moral point of view, it 
would in my opinion, be a dangerous extension of the doctrine of 
constructive notice to hold that persons who are themselves abso- 
lutely innocent of any concealment or misrepresentation, and who 
have not willfully shut their eyes or closed their ears to any means 
of information, are to be affected with the knowledge of matters 
which other persons may be morally, though not legally, bound to 
communicate to them. 
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WAIVER OF PROOFS. 


Supreme Court of New York, General Term, First Department. 


EPHRAIM KARELSON ET AL., Appellants, 
v8. 


SUN FIRE OFFICE OF LONDON, Respondent. 


The proofs of loss by fire served by the plaintiffs did not accord with the terms 
of the defendant’s policy in that they were not signed by the plaintifts, or 
either of them, and were not verified. The notice returned by the defend- 
ant’s manager, after receiving said proofs of loss, gave no notice of the 
insufficiency of the papers, but was that he did not admit any liability or 
the correctness of any statement in the papers contained. Held, that if 
defendants desired to object to the form of the proofs of loss, they were 
bound to give notice of that fact so that they might be corrected. That 
by not doing so, they waived the insufficiency in form. 


* Opinion by Van Brunt, J., filed June 18, 1887. 


SUBROGATION AND LIABILITY IN CASE OF MORTGAGE. 


Supreme Court of New York, General Term, Fifth Department. 


EDWARD L. THOMAS. 
v8. 
MONTAUK FIRE INS. CoO. 


Where an insurance policy is made payable to the mortgagee, the insurer upon 
paying the loss is entitled to be so far subrogated, and may to that extent 
enforce the mortgage and bond to which it is collateral. 

Where in discontinuing an action for the foreclosure of a mortgage the mort- 

agee releases the debtor from further liability on his bond and mortgage, 
t . insurer is thereafter released from responsibility to him upon the 
policy. 


* Opinion by Haight, J., filed December 30, 1887. 





